
ANTHONY A. WILLIAMS 
MAYOR 

March 27, 2001 

The Honorable Linda W. Cropp 
Chairman 
Council of the District of Columbia 
441 Fourth Street, N.W., Suite 704 
Washington, DC 20001 

Dear Chairman Cropp: 

Today, I am transmitting to the Council of the District of Columbia for its consideration and enactment 
a permanent piece of legislation entitled the “Uniform Computer Information Transactions Act of 
2001” (“UCITA”). UCITA was approved by that National Conference of Commissioners on Uniform 
State Laws (“NCCUSL”) in 1999 and promptly enacted by Virginia and Maryland. 

UCITA provides a comprehensive legal framework for,tmnsactions in computer information, including 
those involving the development of computer software, the licensing of software and databases, access 
to information services, and transactions over the Internet. UCITA was developed in response to the 
enormous expansion of commerce in information over the last two decades and the resultant increase 
in litigation. Without any statutory framework governing such transactions, courts were forced to apply 
either the common law or the articles of the Uniform Commercial Code (YJCC”) relating to the sale 
or lease of goods. However, neither approach was satisfactory. The common law is too uncertain, and 
the UCC articles were not designed for these transactions because computer software is not a good, but 
intangible property, and is not typically sold or leased, but licensed. 

UCITA is the product of 10 years of intensive work by hundreds of experts in all affected industries 
to develop a legal framework suitable not onIy for transactions in the present but for those that may be 
made possible by future developments in technology. It governs all aspects of these transactions, 
including formation, interpretation, and performance of contracts involving information; warranties; 
the transfer of rights in information; and remedies in the event of breach of contract. UCITA does not 
govern licensing agreements for the traditional distribution of movies, books, periodicals, newspapers, 
or the like. However, to the extent that the distribution of these items converge with the distribution 
of sofhvare in the future, UCITA will provide the basic framework for these transactions. 
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UCITA provides an array of default rules that will simplify and facilitate negotiations in computer 
information transactions and, thereby, lower the costs of these transactions. For the most part, these 
rules are not mandatory but may be varied by agreement of the parties. However, UCITA does provide 
basic rules relating to the fairness of the contract process that may not be varied, including the 
obligation of good faith and provisions rendering unenforceable contracts that are unconscionable or 
that violate fundamental public policy. In addition, licensees of software in a “mass-market” 
transaction--the typical non-negotiated, retail purchase of a computer program--are given special 
protections, including the right to return with a full refnnd “shrink-wrapped” software that encloses the 
terms of the license inside the box. Moreover, UCITA establishes highly protective procedural 
safeguards that limit the use of electronic self-help remedies for breach of contract. 

UCITA was developed to accommodate electronic commerce and provides guidance for commercial 
transactions in computer information. For example, UCITA provides standards for attribution and 
authentication procedures, which provide assurance of the identities of the parties to an electronic 
transaction. These rules are especially suitable to transactions made over the Internet. Indeed, UCITA 
is the first comprehensive commercial statute designed especially to accommodate Internet transactions. 

UCITA also complements the “Uniform Commercial Code Secured Transactions Revision Act of 
1999,” D.C. Law No. 13-201. UCITA contains new provisions that would permit a licensee of 
computer information to enter into financing arrangements whereby the license may be used as 
collateral for loans and, thus, will facilitate the expansion of businesses in the District. 

Within the last year, NCCUSL adopted several amendments to UCITA, chiefly to clarify certain 
provisions in response to concerns raised by licensees. These amendments are incorporated in this bill. 

In sum, UCITA will provide a legal environment that will promote and facilitate electronic commerce 
in the District and will make it an attractive place for information industries and thereby will enhance 
the legal climate for business and economic expansion in the District in the Information Age. 

I urge the Council to take prompt and favorable action on this most important measure. 

Sincerely, 

Anthony A. Williams 
Mayor 

AAWljcm 



At the Request of the 
Mayor of the District of Columbia 

A BILL 

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA 

Chairman Linda W. Cropp introduced the following bill, which was referred to the 
Committee on 

To adopt the Uniform Computer Information Transactions Act in the District of Columbia, 
to provide a legal framework for licenses and other contracts concerning software, databases, 
Internet transactions, and other information transactions. 

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this act 

may be cited as the “Uniform Computer Information Transactions Act of 2001”. 28 

Sec. 2. Subtitle II of Title 28 of the District of Columbia Code is amended as follows: 29 

(a) The index is amended by adding the following at the end thereof: “49. Computer Information 

Transactions. 5s 28-4901.1 to 28-4909.1”. 

(b) The following new chapter is added: 32 

“CHAPTER 49. COMPUTER INFORMATION TRANSACTIONS. 33 
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“Subchapter 1. General Provisions, 34 
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“Subpart A. Short Title and Definitions” 1 

Sec. 2 

“28-4901.1. Short title. 3 

“28-4901.2. Definitions. 4 

“Subpart B. General Scope and Terms. 5 

“28-4901.3. Scope; exclusions. 6 

“28-4901.4. Mixed transactions: agreement to opt-in or opt-out. 7 

“28-4901.5. Relation to federal law; fundamental public policy; transactions subject to other state law. 8 

“28-4901.6. Rules of construction. 9 

“28-4901.7. Legal recognition of electronic record and authentication; use of electronic agents. 10 

“28-4901.8. Proof and effect of authentication. 11 

“28-4901.9. Choice of law. 12 

“28-4901.10. Contractual choice of forum. 13 

“28-4901.11. Unconscionable contract or term. 14 

“28-4901.12. Manifesting assent; opportunity to review. 15 

“28-4901.13. Variation by agreement; commercial practice. 16 

“28-4901.14. Supplemental principles; good faith; decision for court; reasonable time; reason to know17 

“Subchapter 2. Formation and Terms. 18 

“Subpart A. Formation of Contract. 19 

“28-4902.1. Formal requirements. 20 

“28-4902.2. Formation in general. 21 



“28-4902.3. Offer and acceptance in general. 

“28-4902.4. Acceptance with varying terms. 

“28-4902.5. Conditional offer or acceptance. 

“28-4902.6. Offer and acceptance: electronic agents. 

“28-4902.7. Formation: releases of informational rights. 

“Subpart B. Terms of Records. 

“28-4902.8. Adopting terms of records. 

“28-4902.9. Mass-market license. 

“28-4902.10. Terms of contract formed by conduct. 

“28-4902.11. Pretransaction disclosures in Internet-type transactions. 

Subpart C. Electronic Contracts: Generally. 

“28-4902.12. Efficacy and commercial reasonableness of attribution procedure. 

“28-4902.13. Determining attribution. 

“28-4902.14. Electronic error: consumer defenses. 

“28-4902.15. Electronic message: when effective; effect of acknowledgment. 

Subpart D. Idea or Information Submissions 

“28-5902.16. Idea or information submission. 

“Subchapter 3. Construction. 

“Subpart A. General. 

“28-4903.1, Par01 or extrinsic evidence. 

“28-4903.2. Practical construction. 
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“28-4903.3. Modification and rescission. 

“28-4903.4. Continuing contractual terms. 

“28-4903.5. Terms to be specified. 

“28-4903.6. Performance under open terms. 

“Subpart B. Interpretation. 

“28-4903.7. Interpretation and requirements for grant. 

“28-4903.8. Duration of contract. 

“28-4903.9. Agreement for performance to party’s satisfaction. 

Subchapter 4. Warranties. 

“28-4904.1. Warranty and obligations concerning noninterference and noninfringement. 

“28-4904.2. Express warranty. 

“28-4904.3. Implied warranty: merchantability of computer program. 

“28-4904.4. Implied warranty: informational content. 

“28-4904.5. Implied warranty: licensee’s purpose; system integration. 

“28-4904.6. Disclaimer or modification of warranty. 

“28-4904.7. Modification of computer program. 

“28-4904.8. Cumulation and conflict of warranties. 

“28-4904.9. Third-party beneficiaries of warranty. 

“Subchapter 5. Transfer of Interests and Bights. 

“Subpart A. Ownership and Transfers. 

“28-4905.1. Ownership of informational rights. 
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“28-4905.2. Title to copy. 

“284905.3. Transfer of contractual interest. 

“28-4905.4. Effect of transfer of contractual interest. 

“28-4905.5. Performance by a delegate; subcontract. 

“28-4905.6. Transfer by licensee. 

Subpart B. Financing Arrangements. 

“28-4905.7. Financing if financier does not become licensee. 

“28-4905.8. Finance licenses. 

“28-4905.9. Financing arrangements: obligations irrevocable. 

“28-4905.10. Financing arrangements: remedies or enforcement. 

“28-4905.11. Financing arrangements: effect on licenser’s rights. 

“Subchapter 6. Performance. 

“Subpart A. General. 

“28-4906.1, Performance of contract in general. 

“28-4906.2. Licenser’s obligations to enable use. 

“28-4906.3. Submissions of information to satisfaction of party. 

“28-4906.4. Immediately completed performance. 

“28-4906.5. Electronic regulation of performance. 

“Subpart B. Performance in Delivery of Copies. 

“28-4906.6. Copy: delivery; tender of delivery. 

“28-4906.7. Copy: performance related to delivery; payment. 
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“28-4906.8. Copy: right to inspect; payment before inspection. 

“28-4906.9. Copy: when acceptance occurs. 

“28-4906.10. Copy: effect of acceptance; burden of establishing; notice of claims. 

“Subpart C. Special Types of Contracts. 

“28-4906.11. Access contracts. 

“28-4906.12. Correction and support contracts. 

“28-4906.13. Contracts involving publishers, dealers, and end users. 

“Subpart D. Loss and Impossibility. 

“28-4906.14. Risk of loss of copy. 

“28-4906.15. Excuse by failure of presupposed conditions. 

“Subpart E. Termination. 

“28-4906.16. Termination: survival of obligations. 

“28-4906.17. Notice of termination. 

“28-4906.18. Termination: enforcement. 

“Subchapter 7. Breach of Contract. 

“Subpart A. General. 

“28-4907.1. Breach of contract; material breach. 

“28-4907.2. Waiver of remedy for breach of contract. 

“28-4907.3. Cure of breach of contract. 

“Subpart B. Defective Copies. 

“28-4907.4. Copy: refusal of defective tender. 
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“28-4907.5. Copy: contract with previous vested grant of rights. 

“28-4907.6. Copy: duties upon rightful refusal. 

“28-4907.7. Copy: revocation of acceptance. 

“Subpart C. Repudiation and Assurances. 

“28-4907.8. Adequate assurance of performance. 

“28-4907.9. Anticipatory repudiation. 

“28-4907.10. Retraction of anticipatory repudiation. 

“Subchapter 8. Remedies. 

“Subpart A. General. 

“28-4908.1. Remedies in general. 

“28-4908.2. Cancellation. 

“28-4908.3. Contractual modification of remedy. 

“28-4908.4. Liquidation of damages. 

“28-4908.5. Limitation of actions. 

“28-4908.6. Remedies for fraud. 

“Subpart B. Damages. 

“28-4908.7. Measurement of damages in general. 

“28-4908.8. Licenser’s damages. 

“28-4908.9. Licensee’s damages. 

“28-4908.10. Recoupment. 

“Subpart C. Remedies Related to Performance. 
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"28-4908.11. Specific performance. 

“28-4908.12. Completing performance. 

“28-4908.13. Continuing use. 

“28-4908.14. Discontinuing access. 

“28-4908.15. Right to possession and to prevent use. 

“28-4908.16. Limitations on electronic self-help. 

Subchapter 9. Miscellaneous Provisions 

“28-4909.1. Previous rights and transactions. 

“28-4909.2. Electronic Signatures in Global and National Commerce Act. 

“SUBCHAPTER 1. GENERAL PROVISIONS. 

“Subpart A. Short Title and Definitions. 

“5 28-4901.1. Shorttitle. 
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“This chapter may be cited as the Uniform Computer Information Transactions Act. 13 

“5 28-4901.2. Definitions. 14 

“(a) In this chapter: 15 

“(1) “Access contract” means a contract to obtain by electronic means access to, or 16 

information from, an information processing system of another person, or the equivalent of such accesd.7 

“(2) “Access material” means any information or material, such as a document, address, 18 

or access code, that is necessary to obtain authorized access to information or control or possessionofa 19 

COPY. 20 

"(3) “Aggrieved party” means a party entitled to a remedy for breach of contract. 21 

8 



“(4) “Agreement” means the bargain of the parties in fact as found in their language or by 

implication from other circumstances, including course of performance, course of dealing, and usage of 

trade as provided in this chapter. 

“(5) “Attribution procedure” means a procedure to verify that an electronic authentication, 

display, message, record, or performance is that of a particular person or to detect changes or errors in 

information. The term includes a procedure that requires the use of algorithms or other codes, identifying 

words or numbers, encryption, or callback or other acknowledgment. 

“(6) “Authenticate” means: 

“(A) To sign; or 

“(B) Withthe intent to signarecord, otherwise to execute or adopt an electronic 

symbol, sound, message, or process referring to, attached to, included in, or logically associated or linked 

with, that record. 

“(7) “Automated transaction” means a transaction in which a contract is formed in whole 

or part by electronic actions of 1 or both parties which are not previously reviewed by an individual in the 

ordinary course. 

“(8) “Cancellation” means the ending of a contract by a party because of breach of contract 

by another party. 

“(9) “Computer” means an electronic device that accepts information in digital or similar 

form and manipulates it for a result based on a sequence of instructions. 

“( 10) “Computer information” means information in electronic form which is obtained from 

or through the use of a computer or which is in a form capable of being processed by a computer. The 
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term includes a copy of the information and any documentation or packaging associated with the copy. 1 

“( 11) “Computer intormationtransaction” means an agreement or the performance of it to 

create, modify, transfer, or license computer information or informational rights in computer information. 

The term includes a support contract under 5 28-4906.12. The term does not include a transaction merely 

because the parties’ agreement provides that their communications about the transaction will be in the form 

of computer information. 

“( 12) “Computer program” means a set of statements or instructions to be used directly or 

indirectly in a computer to bring about a certain result. The term does not include separately identifiable 

informational content. 

“( 13) “Consequential damages” resulting from breach of contract includes (i) any loss 

resulting from general or particular requirements and needs ofwhich the breaching party at the time of 

contracting had reason to know and which could not reasonably be prevented and (ii) any injury to an 

individual or damage to property other than the subject matter ofthe transaction proximately resulting t?om 

breach of warranty. The term does not include direct damages or incidental damages. 

“( 14) “Conspicuous”, with reference to a term, means so written, displayed, or presented 

that a reasonable person against which it is to operate ought to have noticed it. A term in an electronic 

record intended to evoke aresponse by an electronic agent is conspicuous if it is presented in a form that 

would enable a reasonably configured electronic agent to take it into account or react to it without review 

of the record by an individual. Conspicuous terms include the following: 

“(A) With respect to a person: 

“(i) A heading in capitals in a size equal to or greater than, or in contrasting 
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type, font, or color to, the surrounding text; 

“(ii) Language in the body of a record or display in larger or other 

contrasting type, font, or color or set off from the surrounding text by symbols or other marks that draw 

attention to the language; and 

“(iii) A term prominently referenced in an electronic record or display which 

is readily accessible or reviewable from the record or display; and 

“(B) With respect to a person or an electronic agent, a term or reference to a term 

that is so placed in arecord or display that the person or electronic agent cannot proceed withouttaking 

action with respect to the particular term or reference. 

“( 15) “Consumer” means an individual who is a licensee of information or informational 

rights that the individual at the time of contracting intended to be used primarily for personal, family, or 

household purposes. The term does not include an individual who is a licensee primarily for professional 

or commercial purposes, including agriculture, business management, and investment management other 

than management of the individual’s personal or family investments. 

“( 16) “Consumer contract” means a contract between a merchant licenser and a consumer. 

“( 17) “Contract” means the total legal obligation resulting from the parties’ agreement as 

affected by this chapter and other applicable law. 

“( 18) “Contract fee” means the price, fee, rent, or royalty payable in a contract under this 

chapter or any part of the amount payable. 

“( 19) “Contractual use term” means an enforceable term that defines or limits the use, 

disclosure of, or access to licensed information or informational rights, including a term that defines the 
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scope of a license. 

“(20)“Copy”meansthemediumonwhichinformationisfixedonatemporaryorpermanent 

basis and from which it can be perceived, reproduced, used, or communicated, either directly or with the 

aid of a machine or device. 

“(2 1) “Course of dealing” means a sequence ofprevious conduct between the parties to 

a particular transaction which establishes a common basis ofunderstanding for interpreting their expressions 

and other conduct. 

“(22) “Course of performance” means repeated performances, under a contract that 

involves repeated occasions for performance, which are accepted or acquiesced in without objection by 

a party having knowledge of the nature of the performance and an opportunity to object to it. 

“(23) “Court” includes an arbitration or other dispute-resolution forum ifthe parties have 

agreed to use of that forum or its use is required by law. 

“(24) “Delivery”, with respect to a copy, means the voluntary physical or electronic transfer 

of possession or control. 
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“(25) “Direct damages” means compensation for lossesmeasured by 5 28-4908.8(b)(l) 15 

or 28-4908.9(a)(l). The term does not include consequential damages or incidental damages. 16 

“(26) “Electronic” means r&ting to technology having electrical, digital, magnetic, wireless, 17 

optical, electromagnetic, or similar capabilities. 18 

“(27) “Electronic agent” means a computer program, or electronic or other automated 19 

means, used by aperson to initiate an action, or to respond to electronic messages or performances, on 20 

the person’s behalfwithout review or action by an individual at the time ofthe action or response to the 21 
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message or performance. 

“(28) “Electronic message” means a record or display that is stored, generated, or 

transmitted by electronic means for the purpose of communication to another person or electronic agent. 

“(29) “Financial accommodation contract” means an agreement under which aperson 

extends a financial accommodation to a licensee and which does not create a security interest governed by 

Chapter 9 of Subtitle I of this title. The agreement may be in any form, including a license or lease. 

“(30) “Fiicial services transaction” means an agreement that provides for, or a transaction 

that is, or entails access to, use, transfer, clearance, settlement, or processing of: 

“(A) A deposit, loan fknds, or monetary value represented in electronic form and 

stored or capable of storage by electronic means and retrievable and transferable by electronic means, or 

other right to payment to or from a person; 

“(B) An instrument or other item; 

“(C) A payment order, credit card transaction, debit card transaction, funds 

transfer, automated clearing house transfer, or similar wholesale or retail transfer of funds; 

“(D) A letter of credit, document oftitle, financial asset, investment property, or 

similar asset held in a fiduciary or agency capacity; or 

“(E) Related identifying, verifying, access-enabling, authorizing, or monitoring 

information. 

“(3 1) “Financier” means apersonthat provides a financial accommodation to a licensee 

under a financial accommodation contract and either(i) becomes a licensee for the purpose oftransfening 

or sublicensing the license to the party to which the financial accommodation is provided or (ii) obtains a 
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contractual right under the financial accommodation contract to preclude the licensee’s use of the 

information or informational rights under a license in the event of breach of the financial accommodation 

contract. The term does not include a person that selects, creates, or supplies the informationthat is the 

subject ofthe license, owns the informational rights in the information or provides support for, modifications 

to, or maintenance of the information. 

“(32) “Good faith” means honesty in fact and the observance ofreasonable commercial 

standards of fair dealing. 

“(33) “Goods” means all things that are movable at the time relevant to the computer 

informationtmnsaction. The term includes the unborn young of animals, growing crops, and other identified 

things to be severed from realty which are covered by § 28:2- 107. The term does not include computer 

information, money, the subject matter of foreign exchange transactions, documents, letters of credit, letter- 

of-credit rights, instruments, investment property, accounts, chattel paper, deposit accounts, or general 

intangibles. 

“(34) “Incidental damages” resulting from breach of contract: 

“(A) Means compensation for any commercially reasonable charges, expenses, or 

commissions reasonably incurred by an aggrieved party with respect to: 

“(i) Inspection, receipt, transmission, transportation, care, or custody of 

identified copies or information that is the subject of the breach; 

“(ii) Stopping delivery, shipment, or transmission; 

“(iii) Effecting cover or retransfer of copies or tiormation afterthe breach 

“(iv)Gthereffortsakrthebreachtominimk or avoid loss resulting from 

14 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 



the breach, and 

“(v) Matters otherwise incident to the breach; and 

“(B) Does not include consequential damages or direct damages. 

“(35) “Information” means data, text, images, sounds, mask works, or computer programs, 

including collections and compilations of them. 

“(36) “Information processing system” means an electronic system for creating, generating, 

sending, receiving, storing, displaying, or processing information. 

“(37) “Informational content” means information that is intended to be communicated to or 

perceived by an individual in the ordinary use of the information, or the equivalent of that information. 9 

“(3 8) “Informational rights” include all rights in information created under laws governing 

patents, copyrights, mask works, trade secrets, trademarks, publicity rights, or any other law that gives a 

person, independently of contract, aright to control or preclude another person’s use of or access to the 

information on the basis of the rights holder’s interest in the information. 

“(39) “Knowledge”, with respect to a fact, means actual knowledge of the fact. 

“(40) “License” means a contract that authorizes access to, or use, distribution, 

performance, modification, or reproduction of, information or informational rights, but expressly liits the 

access or uses authorized or expressly grants fewer than all rights inthe information, whether or not the 

transferee has title to a licensed copy. The term includes an access contract, a lease of a computer 

program, and a consignment of a copy. The term does not include a reservation or creation of a security 

interest to the extent the interest is governed by Chapter 9 of Subtitle I of this title. 

“(41) “Licensee” means a person entitled by agreement to acquire or exercise rights in, or 
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to have access to or use of, computer information under an agreement to which this chapter applies. A 

licenser is not a licensee with respect to rights reserved to it under the agreement. 

“(42) “Licenser” means aperson obligated by agreement to transfer or create rights in, or 

to give access to or use of, computer information or informational rights in it under an agreement to which 

this chapter applies. Between the provider of access and a provider of the informational content to be 

accessed, the provider of content is the licenser. In an exchange of information or informational rights, each 

party is a licenser with respect to the information, informational rights, or access it gives. 

“(43) “Mass-market license” means a standard form used in a mass-market transaction. 8 

“(44) “Mass-market transaction” means a transaction that is: 9 

“(A) A consumer contract; or 10 

“(B) Any other transaction with an end-user licensee if: 11 

“(i) Thetransactionis for information or informational rights directed to the 12 

general public as awhole, including consumers, under substantially the same terms for the same information; 13 

“(ii) The licensee acquires the information or informational rights in a retail 14 

transaction under terms and in a quantity consistent with an ordinary transaction in a retail market; and1 5 

“(iii) The transaction is not: 16 

“(l)Aconiractforredistributionorforpublicperformanceorpublic 17 

display of a copyrighted work; 18 

“(II) A transaction in which the information is customized or 19 

otherwise specially prepared by the licenser for the licensee, other than minor customization using a 20 

capability of the information intended for that purpose; 21 
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“(III) A site license; or 1 

“(IV) An access contract. 2 

“(45) “Merchant” means a person: 3 

“(A) That deals in information or informational rights of the kind involved in the 4 

transaction; 5 

“(B) That by the person’s occupation holds itself out as having knowledge or skill 6 

peculiar to the relevant aspect of the business practices or information involved in the transaction; or 7 

“(C) To which the knowledge or skill peculiar to the practices or information 

involved in the transaction may be attributed by the person’s employment of an agent or broker or other 

intermediary that by its occupation holds itself out as having the knowledge or skill. 

“(46) “Nonexclusive license” means a license that does not preclude the licenser from 

transferring to other licensees the same information, informational rights, or contractual rights within the 

same scope. The term includes a consignment of a copy. 

“(47) ‘Notice” ofa fact means knowledge ofthe fact, receipt ofnotitication ofthe fact, or 

reason to know the fact exists. 

“(48) “Notify”, or “give notice”, means to take such steps as may be reasonably required 

to inform the other person in the ordinary course, whether or not the other person actually comes to know 

of it. 

“(49) “Party” means a person that engages in a transaction or makes an agreement under 

this chapter. 

“(50) “Person” means an individual, corporation, business trust, estate, trust, partnership, 
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limited liability company, association, joint venture, govemmental subdivision, instrumentality, or agency, 

public corporation, or any other legal or commercial entity. 

“(5 1) “Published informational content” means informational content prepared for or made 

available to recipients generally, or to a class of recipients, in substantially the same form. The term does 

not include informational content that is: 

“(A) Customized for a particular recipient by 1 or more individuals acting as or on 

behalf of the licenser, using judgment or expertise; or 

“(B) Provided in a special relationship ofreliance betweenthe provider and the 

recipient. 

“(52) “Receipt” means: 

“(A) With respect to a copy, taking delivery; or 

“(B) With respect to a notice: 

“(i) Coming to a person’s attention; or 

“(ii) Being delivered to and available at a location or system designated by 

agreement for that purpose or, in the absence of an agreed location or system: 

“(I) Being delivered at the person’s residence, or the person’s place 

ofbusiness through which the contract was made, or at any other place held out by the person as a place 

for receipt of communications of the kind; or 

“(II) Inthe case ofanelectronic notice, coming into existence in 

an information processing system or at an address in that system in a form capable of being processed by 

or perceived from a system ofthat type by a recipient, ifthe recipient uses, or otherwise has designated 
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or holds out, that place or system for receipt of notices of the kind to be given and the sender does not 

know that the notice cannot be accessed from that place. 

“(53) “Receive” means to take receipt. 

“(54) “Record” means information that is inscribed on a tangible medium or that is stored 

in an electronic or other medium and is retrievable in perceivable form. 

“(55) “Release” means an agreement by aparty notto objectto, or exercise any rights or 

pursue any remedies to limit, the use of information or informational rights which agreement doesnot require 

an aftirmative act by the party to enable or support the other party’s use ofthe information or informational 

rights. The term includes a waiver of informational rights. 

“(56) “Return”, with respect to a record containing contractual terms that were rejected, 

refers only to the computer information and means: 

“(A) In the case of a licensee that rejects a record regarding a single information 

product transferred for a single contract fee, a right to reimbursement ofthe contract fee paid from the 

person to which it was paid or from another person that offers to reimburse that fee, on: 

“(i) Submission of proof of purchase; and 

“(ii) Proper redelivery ofthe computer information and all copies within a 

reasonable time after initial delivery of the information to the licensee; 

“~)Inthecaseofalicenseethatrejectsarecordregardinganinformationproduct 

provided as part of multiple information products integrated into and transferred as a bundled whole but 

retaining their separate identity: 

“(i) a right to reimbursement of any portion of the aggregate contract fee 
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identified by the licenser in the initial transaction as charged to the licensee for all bundled information 

products which was actually paid, on: 

“(I) rejection ofthe record before or during the initial use of the 

bundled product; 

“(lI) proper redelivery of all computer information products in the 

bundled whole and all copies ofthem withinareasonable time after initial delivery ofthe information to the 

licensee; and 

“(III) submission of proof of purchase; or 

“(ii) a right to reimbursement of any separate contract fee identified by the 

licenser in the initial transaction as charged to the licensee for the separate information product to which 

the rejected record applies, on: 

“(I) submission of proof of purchase; and 

“(II) proper redelivery ofthat computer information product and 

all copies within a reasonable time after initial delivery of the information to the licensee; or 

“(C)inthecaseofalicensorthatrejectsarecordproposed bythe licensee, aright 

to proper redelivery ofthe computer information and all copies from the licensee, to stop delivery or access 

to the information by the licensee, and to reimbursement fiorn the licensee of amounts paid by the licenser 

with respect to the rejected record, on reimbursement to the licensee of contract fees that it paid with 

respect to the rejected record, subject to recoupment and setoff. 

“(57) “Scope”, with respect to terms of a license, means: 

“(A) the licensed copies, information, or informational rights involved; 
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“(B) the use or access authorized, prohibited, or controlled; 

“(C) the geographic area, market, or location; or 

“(D) the duration of the license. 

“(58) “Seasonable”, withrespectto anact, meanstakenwithinthetime agreed or, ifno time 

is agreed, within a reasonable time. 

“(59) “Send” means, with any costs provided for and properly addressed or directed as 

reasonable under the circumstances or as otherwise agreed, to deposit a record in the mail or with a 

commercially reasonable carrier, to deliver a record for transmission to or re-creation in another location 

or information processing system, or to take the steps necessary to initiate transmission to or re-creation 

of a record in another location or information processing system. In addition, with respect to an electronic 

message, the message must be in a form capable of being processed by or perceived from a system of the 

type the recipient uses or otherwise has designated or held out as a place for the receipt of communications 

ofthe kind sent. Receipt within the time in which it would have arrived if properly sent, has the effect of 

a proper sending. 

“(60) “Standard form” means a record or a group of related records containing terms 

prepared for repeated use intransactions and so used in a transaction in which there was no negotiated 

change of terms by individuals except to set the price, quantity, method of payment, selection among 

standard options, or time or method of delivery. 

“(6 1) “State” means a State ofthe United States, the District of Columbia, Puerto Rico, the 

United StatesVirginIslands, or any territory or insular possession subjectto thejurisdictionofthe United 

States. 
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“(62) “Term”, with respect to an agreement, means that portion ofthe agreement which 

relates to a particular matter. 

“(63) “Termination” means the ending of a contract by a party pursuant to a power created 

by agreement or law otherwise than because of breach of contract. 

“(64) “Transfer”: 

“(A) with respect to a contractual interest, includes an assignment ofthe contract, 

but does not include an agreement merely to perform a contractual obligation or to exercise contractual 

rights through a delegate or sublicensee; and 

“(B) with respect to computer information, includes a sale, license, or lease of a 

copy of the computer information and a license or assignment of informational rights in computer 

information. 

“(65) “Usage of trade” means any practice or method of dealing that has such regularity of 

observance in a place, vocation, or trade as to justify an expectation that it will be observed withrespect 

to the transaction in question. 

“(b) The following definitions in Subchapter I of this Title apply to this chapter: 

“( 1) “Burden of establishing”, 5 28: I-201. 

“(2) “Document of title”, $ 28: l-201. 

“(3) “Financial asset”, 5 28:8-102(a)(9). 

“(4) “Funds transfer”, 5 28:4A-104. 

“(5) “Identification” to the contract, 5 28:2-501. 

“(6) “Instrument”, 5 28:9-102(a)(47). 
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“(7) “Investment property”, 9 28:9-102(a)(49). 

“(8) “Item”, 8 28:4-104. 

“(9) “Letter of credit”, 5 28:5-102. 

“(10) “Payment order”, 5 28:4A-103. 

“(11) “Sale”, § 28:2-106. 

“Subpart B. General Scope and Terms. 

“5 28-4901.3. Scope; exclusions. 

“(a) This chapter applies to computer information transactions. 

“(b) Except for subject matter excluded in subsection(d) and as otherwise provided in 8 28- 

4901.4, if a computer information transaction includes subject matter other than computer information or 

subject matter excluded under subsection (d), the following rules apply: 

“( 1) Ifatransactionincludes computer information and goods, this chapter applies to the 

part of the transaction involving computer information, informational rights in it, and creation or modification 

ofit. However, if a copy of a computer program is contained in and sold or leased as part of goods, this 

chapter applies to the copy and the computer program only if: 

“(A) The goods are a computer or computer peripheral; or 

“(B) Giving the buyer or lessee of the goods access to or use of the program is 

ordinarily a material purpose of transactions in goods of the type sold or leased. 

“(2) Subject to subsection (d)(2), if a transaction includes an agreement for creating or for 

obtaining rights to create computer information and amotion picture, this chapter does not apply to the 

agreement if the dominant character of the agreement is for creating or obtaining rights to create a motion 
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picture. In all other such agreements, this chapter does not apply to the part of the agreement that involves 

a motion picture excluded under subsection (d)(2), but does apply to the computer information. 

“(3) In all other cases, this chapter applies to the entire transaction if the computer 

information and informational rights, or access to them, is the primary subject matter, but otherwise applies 

only to the part ofthekansaction involving computer information, informational rights in it, and creation or 

modification of it. 

“(c) To the extent of a conflict between this chapter and Chapter 9 of Subtitle I ofthis title, Chapter 

9 of Subtitle I of this title governs. 

“(d) This chapter does not apply to: 

“(1) A financial services transaction; 

“(2) an agreement to create, perform or perform in, include information in, acquire, use, 

distribute, modify, reproduce, have access to, adapt, make available, transmit, license, or display: 

“(A) amotionpicture or audio or visual programming, otherthanin (i) amass- 

market transaction or (ii) a submission of an idea or information or release of informational rights that may 

result in making a motion picture or a similar information product; or 

“(B) a sound recording, musical work, or phonorecord as defined or used in Title 

17 of the United States Code as of July 1, 1999, or an enhanced sound recording, other than in the 

submission of an idea or information or release of informational rights that may result inthe creation of such 

material or a similarly information product; or 

“(3) a compulsory license; or 

“(4) a contract of employment of an individual, other than an individual hired as an 
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independent contractor, unless such independent contractor is a freelancer in the news reporting industry 

as that term is commonly understood in that industry; 

“(5) A contract that does not require that information be furnished as computer information 

or in which under the agreement the form of the information as computer information is otherwise 

insignificant with respect to the primary subject matter of the part of the transaction pertaining to the 

information; or 

“(6) Subject matterwithinthe scope of Chapter 3,4,4A, 5,6,7, or 8 of Subtitle I ofthis 

title. 

“(e) As used in subsection (d)(2)(B), “enhanced sound recording” means a separately identifiable 

product or service the dominant character ofwhichconsists ofrecorded sounds but which includes (i) 

statements or instructions whose purpose is to allow or control the perception, reproduction, or 

communication of those sounds or (ii) other information so long as recorded sounds constitute the dominant 

character of the product or service despite the inclusion of the other information. 

“(t) In this section, “motion picture” means: 

“(1) “motion picture” as defined in Title 17 ofthe United States Code as ofJuly 1,1999; 

or 

“(2) a separately identifiable product or service the dominant character of which consists 

of a linear motion picture, but which includes (i) statements or instructions whose purpose is to allow or 

control the perception, reproduction, or communication ofthe motion picture or (ii) other information as 
,’ 

long as the motion picture constitutes the dominan t character ofthe product or service despite the inclusion 

of the other information. 
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“(g) In this section, “audio or visual programming” means audio or visual programming that is 

provided by broadcast, satellite, or cable as defined or used in the Communications Act of 1934 and 

related regulations as they existed on July 1, 1999, or by similar methods of delivery. 

“5 28-4901.4. Mixed transactions: agreement to opt-in or opt-out. 

“The parties may agree that this chapter, including contra&formation rules, governs the transaction, 

in whole or part, or that other law governs the transaction and this chapter does not apply, if a material part 

of the subject matter to which the agreement applies is computer information or informational rights in it that 

are within the scope ofthis chapter, or is subject matter within this chapter under 5 28-4901.3(b), or is 

subject matter excluded by 5 28-4901.3(d)( 1) or (2). However, any agreement to do so is subject to the 

following rules: 

“( 1) An agreement that this chapter governs a transaction does not alter the applicability 

of any rule or procedure that may not be varied by agreement of the parties or that may be varied only in 

a manner specified by the rule or procedure, including a consumer protection statute. In addition, in a 

mass-market transaction, the agreement does not alter the applicability of a law applicable to a copy of 

information in printed form. 

“(2) An agreement that this chapter does not govern a transaction: 

“(A) Does not alter the applicability of § 28-4902.14 or 28-4908.16; and 

“(B) In amass-market transaction, does not alter the applicability under this chapter 

of the doctrine of unconscionability or fundamental public policy or the obligation of good faith. 

“(3) In a mass-market transaction, any term under this section which changes the extent 

to which this chapter governs the transaction must be conspicuous. 
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“(4) A copy of a computer program contained in and sold or leased as part of goods and 

whichis excluded fiomthis chapter by 5 28-4901.3(b)(l) cannot provide the basis for an agreement under 

this section that this chapter governs the transaction. 

“§ 28-4901.5. Relation to federal law; fundamental public policy; transactions subject to other state law. 

“(a) A provision ofthis chapter which is preempted by federal law is unenforceable to the extent 

of the preemption. 

“(b) If a term of a contract violates a fundamental public policy, the court may refuse to enforce the 

contract, enforce the remainder ofthe contract without the impermissible term, or limit the application of 

the impermissible term so as to avoid a result contrary to public policy, in each case to the extent that the 

interest in enforcement is clearly outweighed by a public policy against enforcement of the term. 

“(c) Except as otherwise provided in subsection(d), ifthis chapter or a term of a contract under 

this chapter conflicts with a consumer protection statute, the consumer protection statute governs. 

“(d) If a law ofthe District of Columbiaineffect onthe effective date ofthis chapter applies to a 

transaction governed by this chapter, the following rules apply: 

“( 1) A requirement that a term, waiver, notice, or disclaimer be in a writing is satisfied by 

a record. 

“(2) A requirement that a record, writing, or term be signed is satisfied by an authentication. 

“(3) A requirement that a term be conspicuous, or the like, is satisfied by a term that is 

conspicuous under this chapter. 

“(4) A requirement of consent or agreement to a term is satisfied by a manifestation of 

assent to the term in accordance with this chapter. 
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“(e) In the case of a conflict betweenthis chapter and Chapter 48 ofthis title, Chapter 48 ofthis 

title governs. 

“5 28-4901.6. Rules of construction. 

“(a) This chapter must be liberally construed and applied to promote its underlying purposes and 

policies to: 

“( 1) Support and facilitate the realization ofthe full potential of computer information 

transactions; 

“(2) Clarify the law governing computer information transactions; 

“(3) Enable expanding commercial practice in computer information transactions by 

commercial usage and agreement of the parties; 

“(4) Promote uniformity ofthe law with respect to the subject matter ofthis chapter among 

States that enact it; and 

“(5) Permit the continued expansion of commercial practices in the excluded transactions 

through custom, usage, and agreement of the parties. 

“(b) Except as otherwise provided in 5 28-4901.13(a), the use of mandatory language or the 

absence of a phrase such as “unless otherwise agreed” in a provision of this chapter does not preclude the 

parties from varying the effect of the provision by agreement. 

“(c)The fact that a provision ofthis chapter imposes a condition for a result does not by itselfmean 

that the absence of that condition yields a different result. 

“(d) To be enforceable, a term need not be conspicuous, negotiated, or expressly assented or 

agreed to, unless this chapter expressly so requires. 
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“5 28-4901.7. Legal recognition of electronic record and authentication; use of electronic agents. 

“(a) A record or authentication may not be denied legal effect or enforceability solely because it 

is in electronic form. 

“(b) This chapter does not require that a record or authentication be generated, stored, sent, 

received, or otherwise processed by electronic means or in electronic form. 

“(c) Inanytransaction, apersonmay establishrequirementsregardingthetype ofauthentication 

or record acceptable to it. 

“(d) A person that uses an electronic agent that it has selected for making an authentication, 

performance, or agreement, including manifestation of assent, is bound by the operations ofthe electronic 

agent, even if no individual was aware of or reviewed the agent’s operations or the results of the operations. 

“5 28-4901.8. Proof and effect of authentication. 

“(a) Authentication may be proven in any manner, including a showing that a party made use of 

information or access that could have been available only if it engaged in conduct or operations that 

authenticated the record or term. 

“(b) Compliance with a commercially reasonable attribution procedure agreed to or adopted by 
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“8 28-4901.9. Choice of law. 17 

“(a) The parties in their agreement may choose the applicable law. However, the choice is not 18 

enforceable in a consumer contract to the extent it would vary a rule that may not be varied by agreement 19 

underthe law ofthejurisdiction whose law would apply under subsections (b) and(c) inthe absence of 20 

the agreement. 21 
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“(b) In the absence of an enforceable agreement on choice of law, the following rules determine 

which jurisdiction’s law governs in all respects for purposes of contract law: 

“(1) An access contract or a contract providing for electronic delivery of a copy is 

governed by the law ofthe jurisdiction in which the licenser was located when the agreement was entered 

into. 

“(2) A consumer contract that requires delivery of a copy on atangible medium is governed 

by the law of the jurisdiction in which the copy is or should have been delivered to the consumer. 

“(3) mall othercasesthe contract is governed bythe law ofthe jurisdictionhavingthemost 

significant relationship to the transaction. 

“(c) In cases governed by subsection(b), ifthe jurisdiction whose law governs is outside the United 

States, the law of that jurisdiction governs only if it provides substantially similar protections and rights to 

aparty not located inthatjurisdictionas areprovidedunder this chapter. Otherwise, the law ofthe State 

that has the most significant relationship to the transaction governs. 

“(d) For purposes of this section, a party is located at its place of business if it has 1 place of 

business, at its chiefexecutive office ifit has more than 1 place ofbusiness, or at its place ofincorporation 

or primary registration if it does not have a physical place ofbusiness. Otherwise, a party is located at its 

primary residence. 

“§ 28-4901.10. Contractual choice of forum. 

“(a) The parties in their agreement may choose an exclusive judicial forum unless the choice is 

unreasonable and unjust. 

“(b) A judicial forum specified in an agreement is not exclusive unless the agreement expressly so 
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provides. 

“5 28-4901.11. Unconscionable contract or term. 

“(a) If a court as a matter of law finds a contract or a term thereof to have been unconscionable 

at the time it was made, the court may refuse to enforce the contract, enforce the remainder of the contract 

without the unconscionable term, or limit the application ofthe unconscionable term so as to avoid an 

unconscionable result. 

“(b) If it is claimed or appears to the court that a contract or term thereof may be unconscionable, 

the parties must be afforded areasonable opportunity to present evidence as to its commercial setting, 

purpose, and effect to aid the court in making the determination. 

“5 28-4901.12. Manifesting assent; opportunity to review. 

“(a) A person manifests assent to a record or term ifthe person, acting with knowledge of, or after 

having an opporhmity to review the record or term or a copy of it: 

“( 1) Authenticates the record or term with intent to adopt or accept it; or 

“(2) Intentionally engages in conduct or makes statements with reason to know that the 

other party or its electronic agent may infer from the conduct or statement that the person assents to the 

record or term. 

“(b) An electronic agent manifests assent to a record or term if, after having an opportunity to 

review it, the electronic agent: 

“(1) Authenticates the record or term; or 

“(2) Engages in operations that in the circumstances indicate acceptance ofthe record or 
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“(c) Ifthis chapter or other law requires assent to a specific term, a manifestation of assent must 

relate specifically to the term. 

“(d) Conduct or operations manifesting assent may be proved in any manner, including a showing 

that a person or an electronic agent obtained or used the information or informational rights and that a 

procedure existed by which aperson or an electronic agent must have engaged in the conduct or operations 

in order to do so. Proof of compliance with subsection (a)(2) is sufficient ifthere is conduct that assents 

and subsequent conduct that reaffirms assent by electronic means. 

“(e) With respect to an opportunity to review, the following rules apply: 

“( 1) A person has an opporhmity to review a record or term only if it is made available in 

a manner that ought to call it to the attention of a reasonable person and permit review. 

“(2) An electronic agent has an opportunity to review a record or term only if it is made 

available in manner that would enable a reasonably configured electronic agent to react to the record or 

term. 

“(3) Ifa record or term is available for review only after a person becomes obligated to pay 

or begins its performance, the person has an opportunity to review only if it has a right to areturn if it rejects 

the record. However, a right to a return is not required if: 

“(A) The record proposes a modification of contract or provides particulars of 

performance under 5 28-4903.5; or 

“(B) The primary performance is other than delivery or acceptance of a copy, the 

agreement is not a mass-market transaction, and the parties at the time of contracting had reason to know 

that a record or term would be presented after performance, use, or access to the information began 
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“(4) The right to a return under paragraph (3) may arise by law or by agreement. 

“(f) The effect of provisions of this section may be modified by an agreement setting out standards 

applicable to future transactions between the parties. 

“5 28-4901.13. Variation by agreement; commercial practice. 

“(a)Theeffect ofanyprovisionofthischapter, includinganallocationofriskor impositionofa 

burden, may be varied by agreement of the parties. However, the following rules apply: 

“( 1) Obligations of good ftith diligence, reasonableness, and care imposed by this chapter 

may not be disclaimed by agreement, but the parties by agreement may determine the standards by which 

the performance of the obligation is to be measured if the standards are not manifestly unreasonable. 

“(2) The limitations on enforceability imposed by unconscionability under 5 28-4901.11 

and fundamental public policy under 8 28-4901.5(b) may not be varied by agreement. 

“(3) Limitations on enforceability of, or agreement to, a contract, term, or right expressly 

stated in the sections listed in the following subparagraphs may not be varied by agreement except to the 

extent provided in each section: 

“(A) The limitations on agreed choice of law in 3 28-4901.9(a); 

“(B) The limitations on agreed choice of forum in 3 28-4901.10; 

“(C)The requirements for manifesting assent and opportunity for review in 8 2% 

4901.12; 

“(D) The limitations on enforceability in § 28-4902.1; 

“(E) The limitations on a mass-market license in 5 28-4902.9; 

“(F) The consumer defense arising from an electronic error in 5 28-4902.14; 
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“(G) The requirements for an enforceabletermin $5 28-4903.3(b), 28-4903.7(g), 

28-4904.6(b) and (c), and 28-4908.4(a); 

“(H) The limitations on a financier in 8s 28-4905.7 through 28-4905.11; 

“(I) The restrictions on altering the period of limitations in 5 28-4908.5(a) and(b); 

and 

“(J)thelimitationsonself-helprepossessionin§§ 28-4908.1501) and28-4908.16. 

“(b)Anyusage oftmdeofwhichthepartiesareor shouldbeawareandanycourse ofdealing or 

course ofperfonnance between the parties are relevant to determining the existence or meaning of an 

agreement. 

“5 28-4901.14. Supplemental principles; good faith; decision for court; reasonable time; reason to know. 

“(a) Unless displaced by this chapter, principles of law and equity, including the law merchant and 

the common law of the District of Columbia relative to capacity to contract, principal and agent, estoppel, 

fraud, misrepresentation, duress, coercion, mistake, and other validating or invalidating cause, supplement 

this chapter. Among the laws supplementing and not displaced by this chapter are trade secret laws and 

unfair competition laws. 

“(b) Every contract or dutywithinthe scope ofthis chapter imposes an obligation of good faith in 

its performance or enforcement. 

“(c) Whether a term is conspicuous or is unenforceable under $28-490 1.5(a) or(b), 28-490 1.11, 

or 28-4902.9(a) and whether an attribution procedure is commercially reasonable or effective under 5 28- 

4901.8,28-4902.12, or 28-4902.13 are questions to be determined by the court. 

“(d) Whether an agreement has legal consequences is determined by this chapter. 
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“(e) Whenever this chapter requires any action to be taken within a reasonable time, the following 

rules apply: 

“( 1) What is a reasonable time for taking the action depends on the nature, purpose, and 

circumstances of the action. 

“(2) Any time that is not manifestly unreasonable may be fixed by agreement. 

“(f) Apersonhasreasontoknowafactifthepersonhasknowledgeofthefactor,fromallthefacts 

and circumstances known to the person without investigation, the person should be aware that the fact 

exists. 

“SUBCHAPTER 2. FORMATION AND TERMS 

“Subpart A. Formation of Contract. 

“5 28-4902.1. Formal requirements. 

“(a) Except as otherwise provided in this section, a contract requiring payment of a contract fee 

of $5,000 or more is not enforceable by way of action or defense unless: 

“( 1) the party against which enforcement is sought authenticated a record sufficient to 

indicate that a contract has been formed and which reasonably identifies the copy or subject matter to 

which the contract refers; or 

“(2) the agreement is a license for an agreed duration of 1 year or less or which may be 

terminated at will by the party against which the contract is asserted. 

“(b) A record is sufftcient under subsection (a) even if it omits or incorrectly states a term, but the 

contract is not enforceable under that subsection beyondthe number of copies or subject matter shown in 

the record. 
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“(c)A contract that does not satisfy the requirements of subsection (a) is nevertheless enforceable 

under that subsection if: 

“( 1) a performance was tendered or the information was made available by 1 party and the 

tender was accepted or the information accessed by the other; or 

“(2) the party against which enforcement is sought admits in court, by pleading or by 

testimony or otherwise under oath, facts sufficient to indicate a contract has been made, but the agreement 

is not enforceable under this paragraph beyond the number of copies or the subject matter admitted. 

“(d) Between merchants, if, within a reasonable time, a record in confirmation ofthe contract and 

sufficient against the sender is received and the party receiving it has mason to know its contents, the record 

satisfies subsection (a) against the party receiving it unless notice of objection to its contents is given in a 

record within a reasonable time after the confirming record is received. 

“(e) An agreement that the requirements ofthis sectionneednot be satisfied as to fnture transactions 

is effective if evidenced in a record authenticated by the person against which enforcement is sought. 

“(f) A transaction within the scope of this chapter is not subject to a statute of frauds contained in 

another law of the District of Columbia. 

“5 28-4902.2. Formation in general. 

“(a) A contract may be formed in any manner sufficient to show agreement, including offer and 

acceptance or conduct of both parties or operations of electronic agents which recognize the existence of 

a contract. 

“(b) If the parties so intend, an agreement sufficient to constitute a contract may be found even if 

the time of its making is undetermined, 1 or more terms are left open or to be agreed on, the records of the 
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parties do not otherwise establish a contract, or 1 party reserves the right to modify terms. 

“(c) Even if 1 or more terms are left open or to be agreed upon, a contract does not fail for 

indefiniteness ifthe parties intended to make a contract and there is a reasonably certain basis for giving 

an appropriate remedy. 

“(d) In the absence of conduct or performance by both parties to the contrary, a contract is not 

formed if there is a material disagreement about a material term, including a term concerning scope. 

“(e) If a term is to be adopted by later agreement and the parties intend not to be bound unless the 

term is so adopted, a contract is not formed ifthe parties do not agree to the term. In that case, each party 

shall deliver to the other party, or with the consent ofthe other party destroy, all copies of information, 

access materials, and other materials received or made, and each party is entitled to a return with respect 

to any contract fee paid for which performance has not been received, has not been accepted, or has been 

redelivered without any benefit being retained. The parties remain bound by any restrictions in a contractual 

use term only with respect to information or copies received or made from copies received pursuant to the 

agreement, but the contractual use term does not apply to information or copies properly received or 

obtained from another source. 

“5 28-4902.3. Offer and acceptance in general. 

“Unless otherwise unambiguously indicated by the language or the circumstances: 

“( 1) An offer to make a contract invites acceptance in any manner and by any medium reasonable 

under the circumstances. 

“(2) An order or other offer to acquire a copy for prompt or current delivery invites acceptance 

by either apromptpromise to ship or a prompt or current shipment of a conforming or nonconforming 
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copy. However, a shipment of a nonconforming copy is not an acceptance if the licenser seasonably 

notifies the licensee that the shipment is offered only as an accommodation to the licensee. 

“(3) Ifthe beginning of arequested performance is areasonable mode of acceptance, an offeror 

that is not notified of acceptance or performance within a reasonable time may treat the offer as having 

lapsed before acceptance. 

“(4) If an offer in an electronic message evokes an electronic message accepting the offer, a 

contract is formed: 

“(A) when an electronic acceptance is received; or 

“(B) ifthe response consists of beginning performance, full performance, or giving access 

to information, when the performance is received or the access is enabled and necessary access materials 

are received. 

“5 28-4902.4. Acceptance with varying terms. 

“(a) In this section, an acceptance materially alters an offer if it contains a term that materially 

conflicts with or varies a term of the offer or that adds a material term not contained in the offer. 

“(b) Except as otherwise provided in 8 28-4902.5, a definite and seasonable expression of 

acceptance operates as an acceptance, even ifthe acceptance contains terms that vary from the terms of 

the offer, unless the acceptance materially alters the offer. 

“(c) If an acceptance materially alters the offer, the following rules apply: 

“(1) A contract is not formed unless: 

“(A) a party agrees, such as by manifesting assent, to the other party’s offer or 

acceptance; or 
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contract. 

“(B) all the other circumstances, including the conduct ofthe parties, establish a 

“(2) If a contract is formed by the conduct of both parties, the terms of the contract are 

determined under $28-4902.10. 

“(d) If an acceptance varies from but does not materially alter the offer, a contract is formed based 

on the terms of the offer. In addition, the following rules apply: 

“( 1) Terms in the acceptance which conflict with terms in the offer are not part of the 

contract. 

“(2) An additional nonmaterial term in the acceptance is a proposal for an additional term. 

Between merchants, the proposed additional term becomes part ofthe contract unless the offeror gives 

notice of objection before, or within a reasonable time after, it receives the proposed terms. 

“5 28-4902.5. Conditional offer or acceptance. 

“(a) Inthis section, an offer or acceptance is conditional if it is conditioned on agreement by the 

other party to all the terms of the offer or acceptance. 

“01) Except as otherwise provided in subsection(c), a conditional offer or acceptance precludes 

formation of a contract unless the other party agrees to its terms, such as by manifesting assent. 

“(c) If an offer and acceptance are in standard forms and at least 1 form is conditional, the following 

rules apply: 

“( 1) Conditional language in a standard term precludes formation of a contract only ifthe 

actions of the party proposing the form are consistent with the conditional language, such as by refusing to 

perform, refusing to permit performance, or refusing to accept the benefits of the agreement, until its 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

39 



proposed terms are accepted. 

“(2) A party that agrees, such as by manifesting assent, to a conditional offer that is effective 

under paragraph (1) adopts the terms ofthe offer under § 28-4902.8 or 28-4902.9, except a term that 

conflicts with an expressly agreed term regarding price or quantity. 

“5 28-4902.6. Offer and acceptance: electronic agents. 

“(a) A contract may be formed by the interaction of electronic agents. If the interaction results in 

the electronic agents’ engaging in operations that under the circumstances indicate acceptance of an offer, 

a contract is formed, but a court may grant appropriate relief if the operations resulted from fraud, 

electronic mistake, or the like. 

“(b) A contract may be formed by the interaction of an electronic agent and an individual acting on 

the individual’s own behalf or for another person. A contract is formed if the individual takes an action or 

makes a statement that the individual can refuse to take or say and that the individual has reason to know 

will: 

“( 1) cause the electronic agent to perform, provide benefits, or allow the use or access that 

is the subject of the contract, or send instructions to do so; or 

“(2) indicate acceptance, regardless of other expressions or actions by the individual to 

which the individual has reason to know the electronic agent cannot react. 

“(c)The terms of acontract formedunder subsection(b) are determinedunder 5 28-4902.8 or 

28-4902.9 but do not include a term provided by the individual ifthe individual had reason to know that 

the electronic agent could not react to the term. 

“9 28-4902.7. Formation: releases of informational rights. 
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“(a) A release is effective without consideration if it is: 

“( 1) in a record to which the releasing party agrees, such as by manifesting assent, and 

which identities the informational rights released; or 

“(2) enforceable under estoppel, implied license, or other law. 

“(b) A release continues for the duration ofthe informational rights released if the release does not 

specify its duration and does not require affirmative performance after the grant of the release by: 

“( 1) the party granting the release; or 

“(2) the party receiving the release, except for relatively insignificant acts. 

“(c) Incasesnotgovemed by subsection(b),thedurationofareleaseis governed by 5 28-4903.8. 

“Subpart B. Terms of Records. 

“5 28-4902.8. Adopting terms of records. 

“Except as otherwise provided in 5 28-4902.9, the following rules apply: 

“( 1) A party adopts the terms ofarecord, including a standard form, as the terms ofthe 

contract if the party agrees to the record, such as by manifesting assent. 

“(2) The terms of a record may be adopted pursuant to paragraph (1) after beginning 

performance or use ifthe parties had reason to know that their agreement would be represented in whole 

or part by a later record to be agreed on and there would not be an opportunity to review the record or 

a copy of it before performance or use begins. If the parties fail to agree to the later terms and did not 

intend to form a contract unless they so agreed, § 28-4902.2(e) applies. 

“(3) If a party adopts the terms of a record, the terms become part of the contract without 

regard to the party’s knowledge or understanding of individual terms in the record, except for a term that 
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is unenforceable because it fails to satisfy another requirement of this chapter. 

“§ 28-4902.9. Mass-market license. 

“(a) A party adopts the terms of amass-market license for purposes of 5 28-4902.8 only ifthe 

party agrees to the license, such as by manifesting assent, before or during the party’s initial performance 

or use of or access to the information. A term is not part of the license if: 

“(1) The term is unconscionable or is unenforceable under § 28-4901.5(a) or (b); or 

“(2) Subject to 5 28-4903.1, the term conflicts with a term to which the parties to the 

license have expressly agreed. 

“(b) If amass-market license or a copy ofthe license is not available in amannerpermitting an 

opportunity to review by the licensee before the licensee becomes obligated to pay and the licensee does 

not agree, such as by manifesting assent, to the license after having an opportunity to review, the licensee 

is entitled to a return under $ 28-490 1.12 and, in addition, to: 

“( 1) Reimbursement of any reasonable expenses incurred in complying with the licenser’s 

instructions for returning or destroying the computer information or, in the absence of instructions, expenses 

incurred for return postage or similar reasonable expense in returning the computer information; and 

“(2) Compensation for any reasonable and foreseeable costs of restoring the licensee’s 

information processing system to reverse changes in the system caused by the installation, if: 

“(A) The installation occurs because information must be installed to enable review 

of the license; and 

“(B) The installation alters the system or information in it but does not restore the 

system or information after removal of the installed information because the licensee rejected the license. 
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“(c) In amass-market transaction, ifthe licenser does not have an opporhmity to review a record 

containing proposed terms from the licensee before the licenser delivers or becomes obligated to deliver 

the information, and if the licenser does not agree, such as by manifesting assent, to those terms after having 

that opportunity, the licenser is entitled to a return, 

“8 28-4902.10. Terms of contract formed by conduct. 

“(a) Except as otherwise provided in subsection(b) and subject to § 28-4903.1, if a contract is 

formed by conduct ofthe parties, the terms ofthe contract are determined by consideration of the terms 

and conditions to which the parties expressly agreed, course of performance, course of dealing, usage of 

trade, the nature of the parties’ conduct, the records exchanged, the information or informational rights 

involved, and all other relevant circumstances. Ifa court cannot determine the terms ofthe contract from 

the foregoing factors, the supplementary principles of this chapter apply. 

“(b) This section does not apply if the parties authenticate a record of the contract or a party 

agrees, such as by manifesting assent, to the record containing the terms of the other party. 

“5 28-4902.11. Pretransaction disclosures in Internet-type transactions. 

“This section applies to a licenser that makes its computer information available to a licensee by 

electronic means from its Internet or similar electronic site. In such a case, the licenser affords an 

opportunity to review the terms of a standard form license which opportunity satisfies 5 28-4901.12(e) with 

respect to a licensee that acquires the information from that site, if the licenser: 

“( 1) Makes the standard terms ofthe license readily available for review by the licensee before the 

information is delivered or the licensee becomes obligated to pay, whichever occurs first, by: 

“(A) Displaying prominently and in close proximity to a description of the computer 
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information, or to instructions or steps for acquiring it, the standard terms or areference to an electronic 

location from which they can be readily obtained; or 

“(B) Disclosing the availability ofthe standard terms in aprominentplace on the site from 

which the computer information is offered and promptly furnishing a copy ofthe standard terms on request 

before the transfer of the computer information; and 

“(2) Does not take affkmative acts to prevent printing or storage of the standard terms for archival 

or review purposes by the licensee. 

“Subpart C. Electronic Contracts: Generally. 

“5 28-4902.12. Efticacy and commercial reasonableness of attribution procedure. 

“The efficacy, including the commercial reasonableness, of an attribution procedure is determined 

by the court. In making this determination, the following rules apply: 

“( 1) An attribution procedure established by law is effective for transactions within the coverage 

of the statute or rule. 

“(2) Except as otherwise provided in paragraph(l), commercial reasonableness and effectiveness 

is determined in light of the purposes of the procedure and the commercial circumstances at the time the 

parties agreed to or adopted the procedure. 

“(3) An attribution procedure may use any security device or method that is commercially 

reasonable under the circumstances. 

“3 28-4902.13. Determining attribution. 

“(a) An electronic authentication, display, message, record, or performance is attributed to a person 

if it was the act ofthe person or its electronic agent, or ifthe person is bound by it under agency or other 
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law. The party relying on attribution of an electronic authentication, display, message, record, or 

performance to another person has the burden of establishing attribution. 

“(b) Theact ofapersonmaybeshowninanymarmer, includingashowingofthe efficacyofan 

attribution procedure that was agreed to or adopted by the parties or established by law. 

“(c) The effect of an electronic act attributed to a person under subsection (a) is determined from 

the context at the time of its creation, execution, or adoption, including the parties’ agreement, if any, or 

otherwise as provided by law. 

“(d) If anattributionprocedure exists to detect errors or changes in an electronic authentication, 

display, message, record, or performance, and was agreed to or adopted by the parties or established by 

law, and 1 party conformed to the procedure but the other party did not, and the nonconforming party 

would have detected the change or error had that party also conformed, the effect ofnoncompliance is 

determined by the agreement but, in the absence of agreement, the conforming party may avoid the effect 

of the error or change. 

“5 28-4902.14. Electronic error: consumer defenses. 

“(a) In this section, “electronic error” means an error in an electronic message created by a 

consumer using an information processing system if a reasonable method to detect and correct or avoid 

the error was not provided. 

“(b) In an automated transaction, a consumer is not bound by an electronic message that the 

consumer did not intend and which was caused by an electronic error, if the consumer: 

“(1) Promptly on learning of the error: 

“(A) Notifies the other party of the error; and 
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“(B) Causes delivery to the other party or, pursuant to reasonable instructions 1 

received from the other party, delivers to another person or destroys all copies of the information; and 2 

“(2) Has not used, or received any benefit or value from, the information or caused the 3 

information or benefit to be made available to a third party. 4 

“(c)If subsection(b) doesnot apply, the effect of an electronic error is determined by other law. 5 

“5 28-4902.15. Electronic message: when effective; effect of acknowledgment. 6 

“(a) Receipt of an electronic message is effective when received even ifno individual is aware of 7 

its receipt. 8 

“(b) Receipt of an electronic acknowledgment ofan electronic message establishes that the message 9 

was received but by itself does not establish that the content sent corresponds to the content received. 10 

Subpart D. Idea or Information Submissions 

§ 28-4902.16. Idea or information submission. 

“(a) The following rules apply to a submission of an idea or information for the creation, 

development, or enhancement ofcomputer information which is not made pursuant to an existing agreement 

requiring the submission: 

“( 1) A contract is not formed and is not implied from the mere receipt of an unsolicited 

submission. 

“(2) Engaging in a business, trade, or industry that by custom or practice regularly acquires 

ideas is not in itself an express or implied solicitation of the information. 

“(3) Ifthe recipient seasonably notifies the person making the submission tbat the recipient 

maintains a procedure to receive and review submissions, a contract is formed only if: 
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“(A) the submission is made and accepted pursuant to that procedure; or 

“(B) the recipient expressly agrees to terms concerning the submission. 

“(b) An agreement to disclose an idea creates a contract enforceable against the receiving party 

only ifthe idea as disclosed is confidential, concrete, and novel to the business, trade, or industry or the 

party receiving the disclosure otherwise expressly agreed. 

“SUBCHAPTER 3. CONSTRUCTION. 

“Subpart A. General. 

“3 28-4903.1. Par01 or extrinsic evidence. 

“Terms with respect to which contiiatory records ofthe parties agree or which are otherwise set 

forth in a record intended by the parties as a final expression of their agreement with respect to terms 

included therein may not be contradicted by evidence of any previous agreement or of a contemporaneous 

oral agreement but may be explained or supplemented by: 

“( 1) Course of performance, course of dealing, or usage of trade; and 

“(2) Evidence of consistent additional terms, unless the court fmds the record to have been intended 

as a complete and exclusive statement of the terms of the agreement. 

“5 28-4903.2. Practical construction. 

“(a) The express terms of an agreement and any course ofperformance, course of dealing, or usage 

of trade must be construed whenever reasonable as consistent with each other. However. if that 

construction is unreasonable: 

“( 1) Express terms prevail over course ofperformance, course of dealing, and usage of 

trade; 
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“(2) Course of performance prevails over course of dealing and usage of trade; and 

(3) Course of dealing prevails over usage of trade. 

(b) An applicable usage of trade in the place where any part ofperformance is to occur must be 

used in interpreting the agreement as to that part of the performance. 

“(c)Evidence of a relevant course ofperformance, course of dealing, or usage oftrade offered by 

1 party in a proceeding is not admissible unless and until the party offering the evidence has given the other 

party notice that the court finds sufficient to prevent unfair surprise. 

“(d) The existence and scope of a usage of trade must be proved as facts. 

“§ 28-4903.3. Modification and rescission. 

“(a) An agreement modifying a contract subject to this chapter needs no consideration to be 

binding. 

“(b) An authenticated record that precludes modification or rescission except by an authenticated 

record may not otherwise be modified or rescinded. In a standard form supplied by a merchant to a 

consumer, a term requiring an authenticated record for modification ofthe contract is not enforceable unless 

the consumer manifests assent to the term. 

“(c) A modification of a contract and the contract as modified must satisfy the requirements of $3 

28-4902.1(a) and 28-4903.7(g) if the contract as modified is within those provisions. 

“(d) An attempt at modification or rescission which does not satisfy subsection (b) or (c) may 

operate as a waiver if 5 28-4907.2 is satisfied. 

“§ 28-4903.4. Continuing contractual terms. 

“(a) Terms of an agreement involving successive performances apply to all performances, even if 
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the terms are not displayed or otherwise brought to the attention of a party with respect to each successive 

performance, unless the terms are modified in accordance with this chapter or the contract. 

“(b) If a contract provides that terms maybe changed as to fnmre performances by compliance with 

a described procedure, a change proposed in good faith pursuant to that procedure becomes part ofthe 

contract if the procedure: 

“(1) Reasonably notifies the other party of the change; and 

“(2) In a mass-market transaction, permits the other party to terminate the contract as to 

future performance if the change alters a material term and the party in good faith determines that the 

modification is unacceptable. 

“(c) The parties by agreement may determine the standards for reasonable notice unless the agreed 

standards are manifestly unreasonable in light of the commercial circumstances. 

“(d) The enforceability of changes made pursuant to a procedure that does not comply with 

subsection (b) is determined by the other provisions of this chapter or other law. 

“5 28-4903.5. Terms to be specified. 

“An agreement that is otherwise sufficiently definite to be a contract is not invalid because it leaves 

particulars of performance to be specified by 1 of the parties. If particulars of performance are to be 

specified by a party, the following rules apply: 

“( 1) Specification must be made in good faith and within limits set by commercial reasonableness. 

“(2) If a specification materially affects the other party’s performance but is not seasonably made, 

the other party: 

“(A) Is excused for any resulting delay in its performance; and 
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contract. 

“(B) May perform, suspend performance, or treat the failure to specify as a breach of 

“5 28-4903.6. Performance under open terms. 

“A performance obligation of a party that cannot be determined from the agreement or from other 

provisions of this chapter requires the party to perform in a manner and in a time that is reasonable in light 

of the commercial circumstances existing at the time of agreement. 

“Subpart B. Interpretation. 

“5 28-4903.7. Interpretation and requirements for grant. 

“(a) A license grants: 

“(1) The contractual rights that are expressly described; and 

“(2) A contra&al right to use any informational rights within the licenser’s control at the 

time of contracting which are necessary inthe ordinaty course to exercise the expressly described rights. 

“(b) If alicense expressly limits use of the information or informational rights, use in any other 

manner is a breach of contract. In all other cases, a license contains an implied limitation that the licensee 

will not use the information or informational rights otherwise than as described in subsection (a). However, 

use inconsistentwiththis implied limitation is not a breach if it is permitted under applicable law in the 

absence of the implied limitation. 

“(c) An agreement that does not specify the number ofpermitted users permits a number of users 

which is reasonable in light ofthe informational rights involvedandthe commercial circumstances existing 

at the time of the agreement. 

“(d) A party is not entitled to any rights in new versions of, or improvements or modifications to, 
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informationmade by the other party. A licenser’s agreement to provide new versions, improvements, or 1 

modifications requires that the licensorprovidethem as developed and made generally commercially 2 

available from time to time by the licenser. 3 

“(e) Neither party is entitled to receive copies of source code, schematics, master copy, design 4 

material, or other information used by the other party in creating, developing, or implementing the 5 

information. 6 

“(f) Terms concerning scope must be construed under ordinary principles ofcontract interpretation 7 

in light of the informational rights and the commercial context. In addition, the following rules apply: 8 

“( 1) A grant of “all possible rights and for all media” or “all rights and for all medianow 

known or later developed”, or a grant in similar terms, includes all rights then existing or later created by 

law and all uses, media, and methods of distribution or exhibition, whether then existing or developed in 

the fnture and whether or not anticipated at the time of the grant. 

“(2) A grant of an “exclusive license”, or a grant in similar terms, means that: 

“(A) For the duration ofme license, the licenser will not exercise, and will not grant 

to any other person, rights in the same information or informational rights within the scope of the exclusive 

grant; and 

“(B) The licenser affirms that it has not previously granted those rights in a contract 

in effect when the licensee’s rights may be exercised. 

“(8) The rules in this section may be varied only by a record that is sufficient to indicate that a 

contract has been made and which is: 

“(1) Authenticated by the party against which enforcement is sought; or 
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28-4902.9. 

“(2) Prepared and delivered by 1 party and adopted by the other under $28-4902.8 or 

“5 28-4903.8. Duration of contract. 

“If an agreement does not specify its duration, to the extent allowed by other law, the following rules 

apply: 

“(1) Except as otherwise provided in paragraph (2), the agreement is enforceable for a time 

reasonable in light ofthe licensed subject matter and commercial circumstances but may be terminated as 

to future performances at will by either party during that time on giving seasonable notice to the other party. 

“(2) The duration ofcontractual rights to use licensed subject matter is a time reasonable in light 

of the licensed informational rights and the commercial circumstances. However, subject to cancellation 

for breach ofcontract, the duration ofthe license is perpetual as to the contractual rights and contractual 

use terms if: 

license: 

“(A) The license is of a computer program that does not include source code and the 

“(i) Transfers ownership of a copy; or 

“(ii) Delivers a copy for a contract fee the total amount ofwhichis fixed at or before 

the time of delivery of the copy; or 

“(B) The license expressly grants the right to incorporate or use the licensed information 

or informational rights with information or informational rights from other sources in a combined work for 

public distribution or public performance. 

“5 28-4903.9. Agreement for performance to party’s satisfaction, 
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“(a) Except as otherwise provided in subsection (b), an agreement that provides that the 

performance of 1 party is to be to the satisfaction or approval of the other party requires performance 

sufficient to satisfy a reasonable person in the position of the party that must be satisfied. 

“(b) Performance must be to the subjective satisfaction of the other party if: 

“( 1) The agreement expressly so provides, such as by stating that approval is inthe “sole 

discretion” of the party, or words of similar import; or 

“(2) The agreement is for informational content to be evaluated in reference to subjective 

characteristics such as aesthetics, appeal, suitability to taste, or subjective quality. 

“SUBCHAPTER 4. WARRANTIES. 

“§ 284904.1. Warranty and obligations concerning noninterference and noninfringement. 

“(a) A licensor of information that is amerchant regularly dealing in intormation ofthe kind warrants 

that the information will be delivered free of the rightful claim of any third person by way of infringement 

or misappropriation, but a licensee that furnishes detailed specifications to the licenser and the method 

required for meeting the specifications holds the licenser harmless against any such claim that arises out of 

compliance witheitherthe required specification or the required method except for a claim that results from 

the failure ofthe licenser to adopt, or notify the licensee of, anoninfringing alternative ofwhichthe licenser 

had reason to know. 

“(b) A licenser warrants: 
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“( 1) For the duration of the license, that no person holds a rightful claim to, or interest in, 

the information which arose from an act or omission of the licenser, other than a claim by way of 

infringement or misappropriation, which will interfere with the licensee’s enjoyment of its interest; and21 
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“(2) As to rights granted exclusively to the licensee, that within the scope of the license: 1 

“(A) To the knowledge of the licenser, any licensed patent rights are valid and 

exclusive to the extent exclusivity and validity are recognized by the law under which the patent rights were 

created; and 

“(B) In all other cases, the licensed informational rights are valid and exclusive for 

the information as a whole to the extent exclusivity and validity are recognized by the law applicable to the 

licensed rights in a jurisdiction to which the license applies. 

“(c) The warranties in this section are subject to the following rules: 

“(1) Ifthe licensed informational rights are subject to a right ofprivileged use, collective 

administration, or compulsory licensing, the warranty is not made with respect to those rights, 

“(2) The obligations under subsections (a) and (b)(2) apply solely to informational rights 

arising under the laws of the United States or a State, unless the contract expressly provides that the 

warranty obligations extend to rights under the laws of other countries. Language is sufficient forthis 

purpose if it states “The licenser warrants ‘exclusivity’ ‘noninfringement ‘in specified countries’ 

‘worldwide”‘, or words of similar import. Inthat case, the warranty extends to the specified country or, 

in the case of a reference to “worldwide” or the like, to all countries within the description, but only to the 

extent the rights are recognized under a treaty or international convention to which the country and the 

United States are signatories. 

“(3) The warranties under subsections (a) and (b)(2) are not made by a license that merely 
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“(d) Except as otherwise provided in subsection (e), a warranty under this section may be 21 
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disclaimed or modified only by specific language or by circumstances that give the licensee reason to know 

that the licenser does not warrant that competing claims do not exist or that the licenser purports to grant 

only the rights it may have. In an automated transaction, language is sufficient if it is conspicuous. 

Otherwise, language in a record is sufficient if it states “There is no warranty against interference with your 

enjoyment of the information or against infringement”, or words of similar import. 

“(e) Between merchants, a grant of a “quitclaim”, or a grant in similar terms, grants the information 

or informational rights without an implied warranty as to infringement or misappropriation or as to the rights 

actually possessed or transferred by the licenser. 

“3 28-4904.2. Express warranty. 

“(a) Subject to subsection (c), an express warranty by a licenser is created as follows: 

“( 1) Anaftirmation of fact or promise made by the licenser to its licensee, including by 

advertising, which relates to the information and becomes part ofthe basis ofthe bargain creates an express 

warranty that the information to be furnished under the agreement will conform to the affirmation or 

promise. 

“(2) Any description of the information which is made part of the basis of the bargain 

creates an express warranty that the information will conform to the description. 

“(3) Any sample, model, or demonstration of a final product which is made part ofthe basis 

ofthe bargain creates an express warranty that the performance ofthe information will reasonably conform 

to the performance ofthe sample, model, or demonstration, taking into account differences that would 

appear to a reasonable person in the position of the licensee between the sample, model, or demonstration 

and the information as it will be used. 
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“(b) It is not necessary to the creation of an express warranty that the licenser use formal words, 

such as “warranty” or “guaranty”, or state a specific intention to make a warranty. However, an express 

warranty is not created by: 

rights; 

“( 1) An affirmation or prediction merely ofthe value of the information or informational 

“(2) A display or description of a portion ofthe information to illustrate the aesthetics, 

appeal, suitability to taste, subjective quality, or the like of informational content; or 

“(3) A statement purporting to be merely opinion or commendation of the information or 

informational rights. 

“(c)An express warranty or similar express contractual obligation, if any, exists with respect to 

published informational content covered by this chapter to the same extent that it would exist if the 

published informational content had been published in a form that placed it outside this chapter. However, 

if the warranty or similar express contractual obligation is breached, the remedies of the aggrieved party 

are those under this chapter and the agreement. 

“§ 28-4904.3. Implied warranty: merchantability of computer program. 

“(a) Unless the warranty is disclaimed or modified, a licenser that is a merchant with respect to 

computer programs of the kind warrants: 

“( 1) To the end user that the computer program is fit for the ordinary purposes for which 

such computer programs are used; 

“(2) To the distributor that: 

“(A) The program is adequately packaged and labeled as the agreement requires; 
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and 1 

“(B) Inthe case of multiple copies, the copies are withinthe variations permitted 2 

by the agreement, of even kind, quality, and quantity within each unit and among all units involved; and3 

“(3) That the program conforms to any promises or affirmations of fact made on the 

container or label. 

“(b) Unless disclaimed or modified, other implied warranties with respect to computer programs 

may arise from course of dealing or usage of trade. 

“(c)No warranty is created under this sectionwithrespect to informational content, but an implied 

warranty may arise under 8 28-4904.4. 

“§ 28-4904.4. Implied warranty: informational content. 

“(a) Unless the warranty is disclaimed or modified, a merchant that, in a special relationship of 

reliance with a licensee, collects, compiles, processes, provides, or transmits informational content warrants 

to that licensee that there is no inaccuracy in the informational content caused by the merchant’s failure to 

perform with reasonable care. 

“(b) A warranty does not arise under subsection (a) with respect to: 

“(1) Published informational content; or 

“(2) A person that acts as a conduit or provides no more than editorial services in 

collecting, compiling, distributing, processing, providing, or transmitting intormational content that under the 

circumstances can be identified as that of a third person. 

“(c) The warranty under this section is not subject to the preclusion in 5 28-4901.3(a) (1) on 
\ 

disclaiming obligations of diligence, reasonableness, or care. 
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“5 28-4904.5. Implied warranty: licensee’s purpose; system integration. 

“(a) Unless the warranty is disclaimed or modified, if a licenser at the time of contracting has reason 

to know any particular purpose for whichthe computer information is required and that the licensee is 

relying on the licenser’s skill orjudgment to select, develop, or mm&h suitable information, the following 

rules apply: 

“( 1) Except as otherwise provided in paragraph (2), there is an implied warranty that the 

information is fit for that purpose. 

“(2) If Corn all the circumstances it appears that the licenser was to be paid for the amount 

of its time or effort regardless ofthe fitness ofthe resulting information, the warranty under paragraph (1) 

is that the information will not fail to achieve the licensee’s particular purpose as a result of the licenser’s 

lack of reasonable effort. 

“(b) There is no warranty under subsection (a) with regard to: 

“( 1) The aesthetics, appeal, suitability to taste, or subjective quality of informational content; 

or 

“(2) published informational content, but there may be a warranty with regard to the 

licenser’s selection among published informational content from different providers ifthe selection is made 

by an individual acting as or on behalf of the licenser. 

“(c) If an agreement requires a licenser to provide or select a system consisting of computer 

programs and goods, and the licenser has reason to know that the licensee is relying on the skill or 

judgment ofthe licenser to select the components ofthe system, there is an implied warranty that the 

components provided or selected will function together as a system. 
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“(d) The warranty under this section is not subject to the preclusion in 5 28-4901.3(a)(l) on 

disclaiming diligence, reasonableness, or care. 

“5 28-4904.6. Disclaimer or modification of warranty. 

“(a) Words or conduct relevant to the creation of an express warranty and words or conduct 

tending to disclaim or modify an express warranty must be construed wherever reasonable as consistent 

with each other. Subject to 4 28-4903.1 with regard to par01 or extrinsic evidence, the disclaimer or 

modification is inoperative to the extent that such construction is unreasonable. 

“(b) Except as otherwise provided in subsections (c), (d), and(e), to disclaim or modify an implied 

warranty or any part of it, but not the warranty in 5 28-4904.1, the following rules apply: 

“(1) Except as otherwise provided in this subsection: 

“(A) To disclaim or modify the implied warranty arising under 5 28-4904.3, 

language must mention “merchantability” or “quality” or use words of similar import and, ifin a record, must 

be conspicuous. 

“(B) To disclaim or modify the implied warranty arising under 5 28-4904.4, 

language in a record must mention “accuracy” or use words of similar import. 

“(2) Language to disclaim or modify the implied warranty arising under 5 28-4904.5 must 

be in a record and be conspicuous. It is sufficient to state “There is no warranty that this information, our 
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efforts, or the system will fulfill any of your particular purposes or needs”, or words of similar import. 18 

“(3) Language in a record is sufficient to disclaim all implied warranties if it individually 19 

disclaims each implied warranty or, except for the warranty in $28-4904.1, if it is conspicuous and states 20 

“Except for express warranties stated in this contract, if any, this ‘information’ ‘computer program’ is 21 
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provided with all faults, and the entire risk as to satisfactory quality, performance, accuracy, and effort is 

with the user”, or words of similar import, 

“(4) A disclaimer or modification sufficient under Chapter 2 or 2A of Subtitle I of this title 

todisclaimormodi@animplied warranty of merchantability is sufficient to disclaim or modify the warranties 

under $5 28-4904.3 and 28-4904.4. A disclaimer or modification sufficient under Chapter 2 or 2A of 

Subtitle I ofthis title to disclaim or modify an implied warranty of fitness for a particular purpose is sutlicient 

to disclaim or modify the warranties under 5 28-4904.5. 

(c)Unless the circumstances indicate otherwise, all implied warranties, but not the warranty 

under 5 28-4904.1, are disclaimed by expressions like “as is” or “with all faults” or other language that in 

common understanding calls the licensee’s attention to the disclaimer ofwarranties and makes plain that 

there are no implied warranties. 

“(d) If a licensee before entering into a contract has examined the information or the sample or 

model as t?tlly as it desired or has refused to examine the information, there is no implied warranty with 

regard to defects that an examination ought in the circumstances to have revealed to the licensee. 

“(e) An implied warranty may also be disclaimed or modified by course ofperformance, course 

of dealing, or usage of trade. 

“(9 If a contract requires ongoing performance or a series of performances by the licenser, 

language of disclaimer or modification which complies with this section is effective with respect to all 

performances under the contract. 

“(g) Remedies for breach ofwarranty may be limited in accordance with this chapter with respect 

to liquidation or limitation of damages and contractual modification of remedy. 
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“$28-4904.7. Modification of computer program. 

“A licensee that modifies a computer program, other than by using a capability ofthe program 

intended for that purpose in the ordinary course, does not invalidate any warranty regarding performance 

of an unmodified copy but does invalidate any warranties, express or implied, regarding performance of 

the modified copy. A modification occurs if a licensee alters code in, deletes code from, or adds code to 

the computer program. 

“5 28-4904.8. Cumulation and conflict of warranties. 

“Warranties, whether express or implied, must be construed as consistent with each other and as 

cumulative, but if that construction is unreasonable, the intentionofthe parties determines which warranty 

is dominant. In ascertaining that intention, the following rules apply: 

“( 1) Exact or technical specifications displace an inconsistent sample or model or general language 

of description. 

“(2) A sample displaces inconsistent general language of description. 

“(3) Express warranties displace inconsistent implied warranties other than an implied warranty 

under 5 28-4904.5(a). 

“5 28-4904.9. Third-party beneficiaries of warranty. 

“(a) Except for published informational content, awarranty to a licensee extends to persons for 

whose benefit the licenser intends to supply the information or informational rights and which rightfully use 

the information in a transaction or application of a kind in which the licenser intends the information to be 

used. 

“(b) A warranty to a consumer extends to each individual consumer in the licensee’s immediate 
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family or household if the individual’s use would have been reasonably expected by the licenser. 

“(c) A contractual term that excludes or limits the persons to which a warranty extends is effective 

except as to individuals described in subsection (b). 

“(d) A disclaimer or modification of a warranty or remedy which is effective against the licensee 

is also effective against third persons to which a warranty extends under this section. 

“SUBCHAPTER 5. TRANSFER OF INTERESTS AND RIGHTS 

“Subpart A. Ownership and Transfers. 

“§ 28-4905.1. Ownership of informational rights. 

“(a) If an agreement provides for conveyance of ownership of informational rights in a computer 

program, ownership passes at the time and place specified by the agreement but does not pass until the 

program is in existence and identified to the contract. Ifthe agreement does not specify a different time, 

‘ownership passes when the program and the informational rights are in existence and identified to the 

contract. 

“(b) Transfer of a copy does not transfer ownership of informational rights. 

“5 28-4905.2. Title to copy. 

“(a) In a license: 

“(1) Title to a copy is determined by the license; 

“(2) A licensee’s right under the license to possession or control of a copy is governed by 

the license and does not depend solely on title to the copy; and 

“(3) If a licenser reserves title to a copy, the licenser retains title to that copy and any 

copies made of it, unless the license grants the licensee a right to make and sell copies to others, in which 
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case the reservation of title applies only to copies delivered to the licensee by the licenser. 

“(b) If an agreement provides for transfer of title to a copy, title passes: 

“(1) At the time and place specified in the agreement; or 

“(2) If the agreement does not specify a time and place: 

“(A) With respect to delivery of a copy on a tangible medium, at the time and place 

the licenser completed its obligations with respect to tender of the copy; or 

“(B) With respect to electronic delivery of a copy, if a first sale occurs under federal 

copyright law, at the time and place at which the licenser completed its obligations with respect to tender 

of the copy. 

“(c) Ifthe party to which title passes under the contract refuses delivery ofthe copy or rejects the 

terms of the agreement, title revests in the licenser. 

“§ 28-4905.3. Transfer of contractual interest. 

“The following rules apply to a transfer of a contractual interest: 

“(1) A party’s contractual interest may be transferred unless the transfer: 

“(A) Is prohibited by other law; or 

“(B) Except as otherwise provided in paragraph (3), would materially change the duty of 

the other party, materially increase the burden or risk imposed on the other party, or materially impair the 

other party’s property or its likelihood or expectation of obtaining return performance. 

“(2)Exceptasotherwiseprovidedinparagraph(3) and § 28-4905.8(a)(l)(B), atermprohibiting 

transfer of a party’s contractual interest is enforceable, and a transfer made in violation ofthat term is a 

breach of contract and is ineffective to create contractual rights in the transferee against the nontransferring 

63 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 



party, except to the extent that: 

“(A) The contract is a license for incorporation or use of the licensed information or 

informational rights with information or informational rights from other sources in a combined work for 

public distribution or public performance and the transfer is of the completed, combined work, or 

“(B) The transfer is of a right to payment arising out of the transferor’s due performance of 

less than its entire obligation and the transfer would be enforceable under paragraph (1) in the absence of 

the term prohibiting transfer. 

“(3) A right to damages for breach ofthe whole contract or a right to payment arising out ofthe 

transferor’s due performance of its entire obligation may be transferred notwithstanding an agreement 

otherwise. 

“(4) A term that prohibits transfer of a contractual interest under amass-market license by the 

licensee must be conspicuous. 

“§ 28-4905.4. Effect of transfer of contractual interest. 

“(a) A transfer of “the contract” or of “all my rights under the contract”, or atransfer in similar 

general terms, is atransfer of all contractual interests under the contract. Whether the transfer is effective 

is determined by $3 28-4905.3 and 28-4905.8(a)(l)(B). 

“(b) The following rules apply to a transfer of a party’s contractual interests: 

“(1) The transferee is subject to all contractual use terms. 

“(2) Unless the language or circumstances otherwise indicate, as in a transfer as security, 

the transfer delegates the duties of the transferor and transfers its rights. 

“(3) Acceptance of the transfer is a promise by the transferee to perform the delegated 
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duties. The promise is enforceable by the transferor and any other party to the original contract. 1 

“(4) The transfer does not relieve the transferor of any duty to perform, or of liability for 2 

breach of contract, unless the other party to the original contract agrees that the transfer has that effect. 3 

“(c) A party to the original contract, other than the transferor, may treat a transfer that conveys a 

right or duty of performance without its consent as creating reasonable grounds for insecurity and, without 

prejudice to the party’s rights against the transferor, may demand assurances from the transferee under 

5 28-4907.8. 

“5 28-4905.5. Performance by delegate; subcontract. 

“(a) A party may perform its contracmal duties or exercise itscontmctual rightsthroughadelegate 

or a subcontract unless: 

“(1) The contract prohibits delegation or subcontracting; or 

“(2) The other party has a substantial interest in having the original promisor perform or 

control the performance. 

“(b) Delegating or subcontracting performance does not relieve the delegating party ofa duty to 

perform or of liability for breach. 

“(c) An attempted delegation that violates a term prohibiting delegation is not effective. 

“5 28-4905.6. Transfer by licensee. 

“(a) Ifall or any part ofa licensee’s interest in a license is transferred, voluntarily or involuntarily, 

the transferee does not acquire an interest in information, copies, or the contractual or informational rights 

ofthe licenseeunlessthetransferiseffectiveunder 5 28-4905.3 or28-4905.8(a)(l)(B). Ifthetransferis 

effective, the transferee takes subject to the terms of the license. 
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“(b) Except as otherwise provided under trade secret law, a transferee acquires no more than the 

contractual interest or other rights that the transferor was authorized to transfer. 

“Subpart B. Financing Arrangements. 

“8 28-4905.7. Financing if financier does not become licensee. 

“If a financier does not become a licensee in connection with its financial accommodation contract, 

the following rules apply: 

“(1) The financier does not receive the benefits or burdens of the license. 

“(2) The licensee’s rights and obligations with respect to the information and informational rights are 

governed by: 

“(A) The license; 

“(B) Any rights of the licenser under other law; and 

“(C) To the extent not inconsistent with subparagraphs (A) and (B), any financial 

accommodation contract between the financier and the licensee, which may add additional conditions to 

the licensee’s right to use the licensed information or informational rights. 

“5 28-4905.8. Finance licenses. 

“(a) If a financier becomes a licensee in connection with its financial accommodation contract and 

then transfers its contractual interest under the license, or sublicenses the licensed computer information or 

informational rights, to a licensee receiving the financial accommodation, the following rules apply: 

“(1) The transfer or sublicense to the accommodated licensee is not effective unless: 

“(A) The transfer or sublicense is effective under 5 28-4905.3; or 

“(B) The following conditions are fulfilled: 
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“(i) Before the licenser delivered the information or granted the license to 

the financier, the licenser received notice in a record from the financier giving the name and location of the 

accommodated licensee and clearly indicating that the license was being obtained in order to transfer the 

contractual interest or sublicense the licensed information or informational rights to the accommodated 

licensee; 

accommodation; and 

“(ii) The financier became a licensee solely to make the financial 

“(iii) The accommodated licensee adopts the terms ofthe license, which 

terms may be supplemented by the financial accommodation contra& to the extent the terms ofthe financial 

accommodation contract are. not inconsistent with the license and any rights ofthe licenser under other law. 

“(2) A financier that makes atransferthat is effective under paragraph (l)(B) may make 

only the single transfer or sublicense contemplated by the notice unless the licenser consents to a later 

transfer. 

“(b) If a financier makes an effective transfer of its contractual interest in a license, or an effective 

sublicense of the licensed information or informational rights, to an accommodated licensee, the following 

rules apply: 

“(1) The accommodated licensee’s rights and obligations are governed by: 

“(A) The license; 

“(B) Any rights of the licenser under other law; and 

“(C)To the extent not inconsistent with subparagraphs (A) and(B), the financial 

accommodation contract,which may impose additional conditions to the licensee’s right to use the licensed 
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information or informational rights. 1 

“(2) The financier does not make warranties to the accommodated licensee other than the 2 

warranty under 5 28-4904.1@)(l) and any express warranties in the financial accommodation contract. 3 

“3 28-4905.9. Financing arrangements: obligations irrevocable. 

“Unless the accommodated licensee is a consumer, a term in a financial accommodation contract 

providing that the accommodated licensee’s obligations to the financier are irrevocable and independent 

is enforceable. The obligations become irrevocable and independent upon the licensee’s acceptance of the 

license or the financier’s giving of value, whichever occurs first. 

“5 28-4905.10. Financing arrangements: remedies or enforcement. 

“(a) Except as otherwise provided in subsection (b), on material breach of a financial 

accommodation contract by the accommodated licensee, the following rules apply: 

“(1) The financier may cancel the financial accommodation contract. 

“(2) Subject to paragraphs (3) and (4), the financier may pursue its remedies against the 

accommodated licensee under the financial accommodation contract. 

“(3) If the financier became a licensee and made atransfer or sublicense that was effective 

under 5 28-4905.8, it may exercise the remedies of a licenser for breach, including the rights of an 

aggrieved party under 5 28-4908.15, subject to the limitations of 5 28-4908.16. 

“(4) If the financier did not become a licensee or did not make a transfer that was effective 

under 5 28-4905.8, it may enforce acontractual right contained in the financial accommodation contract 

to preclude the licensee’s further use of the information. However, the following rules apply: 

“(A) The financier has no right to take possession of copies, use the information 
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or informational rights, or transfer any contractual interest in the license. 1 

“(B) Ifthe accommodated licensee agreed to transfer possession of copies to the 2 

tinancier in the event of material breachofthe financial accommodation contra& the &ran&r may enforce 3 

that contractual right only if permitted to do so under subsection (b)(l) and 5 28-4905.3. 4 

“(b) The following additional limitations apply to a financier’s remedies under subsection (a): 5 

“(1) A financier described in subsection (a)(3) Which is entitled under the financial 

accommodation contract to take possession or prevent use of information, copies, or related materials may 

do so only ifthe licenser consents or ifdoing so would not result inamaterial adverse change ofthe duty 

of the licenser, materially increase the burden or risk imposed on the licenser, disclose or threaten to 

disclose trade secrets or confidential material ofthe licenser, or materially impair the licenser’s likelihood 

or expectation of obtaining return performance. 

“(2) The tinancier may not otherwise exercise control over, have access to, or sell, transfer, 

or otherwise use the information or copies without the consent of the licenser unless the financier or 

transferee is subject to the terms of the license and: 

“(A) The licensee owns the licensed copy, the license does not preclude transfer 

ofthe licensee’s contractual rights, and the transfer complies with federal copyright law for the owner of 

a copy to make the transfer; or 

“(B) The license is transferable by its express terms and the financier fultills any 

conditions to, or complies with any restrictions on, transfer. 

“(3) The fmancier’s remedies under the financial accommodation contract are subject to 

the licenser’s rights and the terms of the license. 
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“5 28-4905.11. Financing arrangements: effect on licenser’s rights. 

“(a) The creation of a financier’s interest does not place any obligations on or alter the rights of a 

licenser. 

“(b) A financier’s interest does not attach to any intellectual property rights ofthe licenser unless 

the licenser expressly consents to such attachment in a license or another record. 

“SUBCHAPTER 6. PERFORMANCE. 

“Subpart A. General. 

“5 28-4906,.1. Performance of contract in general. 

“(a) A party shall perform in a manner that conforms to the contract. 

“(b) If an uncured material breach of contract by one party precedes the aggrieved party’s 

performance, the aggrieved party need not perform except with respect to restrictions in contractual use 

terms, but the contractual use terms do not apply to information or copies properly received or obtained 

from another source. In addition, the following rules apply: 

“( 1) The aggrieved party may refuse a performance that is a material breach as to that 

performance or a performance that may be refused under § 28-4907.4(b). 

“(2) The aggrieved party may cancel the contract only ifthe breach is a material breach of 

the whole contract or the agreement so provides. 

“(c) Except as otherwise provided in subsection(b), tender of performance by a party entitles the 

party to acceptance of that performance. In addition, the following rules apply: 

“( 1) A tender ofperformance occurs when the party, with manifest present ability and 

willingness to perform, offers to complete the performance. 
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“(2) If a performance by the other party is due at the time ofthe tendered performance, 

tender ofthe other party’s performance is a condition to the tendering party’s obligation to complete the 

tendered performance. 

“(3) A party shall pay or render the consideration required by the agreement for a 

performance it accepts. A party that accepts a performance has the burden of establishing a breach of 

contract with respect to the accepted performance. 

“(d) Except as otherwise provided in 5s 28-4906.3 and 28-4906.4, in the case of a performance 

with respect to a copy, this section is subject to @ 28-4906.6 through 28-4906.10 and 55 28-4907.4 

through 28-4907.7. 

“8 28-4906.2. Licenser’s obligations to enable use. 

“(a) In this section, “enable use” means to grant a contractual right or permission with respect to 

information or informational rights and to complete the acts, if any, required under the agreement to make 

the information available to the licensee. 

“(b) A licenser shall enable use by the licensee pursuant to the contract. The following rules apply 

to enabling use: 

“(1)Ifnothingotherthanthegrantofacontractualrightorpermissionisrequiredtoenable 

use, the licenser enables use when the contract becomes enforceable. 

“(2) Ifthe agreement requires delivery of a copy, enabling use occurs when the copy is 

tendered to the licensee. 

“(3) If the agreement requires delivery of a copy and steps authorizing the licensee’s use, 

enabling use occurs when the last of those acts occurs. 
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“(4) In an access contract, enabling use requires tendering all access material necessary to 

enable the agreed access. 

“(5) Ifthe agreement requires a transfer of ownership of informational rights and a filing or 

recording is allowed by law to establish priority of the transferred ownership, on request by the licensee, 

the licenser shall execute and tender a record appropriate for that purpose. 

“5 28-4906.3. Submissions of information to satisfaction of party. 

“If an agreement requires that submitted information be to the satisfaction ofthe recipient, the 

following rules apply: 

“(1) §$ 28-4906.6through28-4906.10and~~28-4907.4through28-4907.7donotapplytothe 

submission. 

“(2) If the information is not satisfactory to the recipient and the parties engage in efforts to correct 

the deficiencies in amanner and over a time consistent with the ordinary standards ofthe business, trade, 

or industry, neither the efforts nor the passage of time required for the efforts is an acceptance or a refusal 

of the submission. 

“(3) Except as otherwise provided in paragraph (4), neither refusal nor acceptance occurs unless 

the recipient expressly refuses or accepts the submitted information, but the recipient may not use the 

submitted information before acceptance. 

“(4) Silence and a failure to act in reference to a submission beyond a commercially reasonable time 

to respond entitle the submitting party to demand, in a record delivered to the recipient, a decision on the 

submission. Ifthe recipient fails to respond within a reasonable time after receipt ofthe demand, the 

submission is deemed to have been refused. 
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“5 28-4906.4. Immediately completed performance. 

“If a performance involves delivery of information or services which, because of their nature, may 

provide a licensee, immediately on performance or delivery, with substantially all the benefit of the 

performance or with other significant benefit that cannot be returned, the following rules apply: 

“(1) 5s 28-4906.7 through 28-4906.10 and $5 28-4907.4 through 28-4907.7 do not apply. 

“(2)Therightsofthepartiesaredeterminedunder s 28-4906.1 andthe ordinary standardsofthe 

business, trade, or industry. 

“(3) Before tender of the performance, a party entitled to receive the tender may inspect the media, 

labels, or packaging but may not view the information or otherwise receive the performance before 

completing any performance of its own that is then due. 

“5 28-4906.5. Electronic regulation of performance. 

“(a) In this section, “automatic restraint” means a program, code, device, or similar electronic or 

physical limitation the intended purpose of which is to prevent use of information contrary to the contract 

or applicable law. 

“@)Apaayenti~edtoenforcealimitationonuseofinformationmayincludeanautomaticrestraint 

in the information or a copy of it and use that restraint if: 

“(1) A term of the agreement authorizes use of the restraint; 

“(2) The restraint prevents a use that is inconsistent with the agreement; 

“(3) The restraint prevents use after expiration ofthe stated duration ofthe contract or a 

stated number of uses; or 

“(4) The restraint prevents use after the contract terminates, other than on expiration of a 
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stated duration or number ofuses, and the licenser gives reasonable notice to the licensee before further 

use is prevented. 

“(c) This section does not authorize an automatic restraint that affirmatively prevents or makes 

impracticable a licensee’s access to its own information or information of athird party, other than the 

licenser, ifthat information is inthepossessionofthe licensee or athirdparty andaccessedwithoutuse of 

the licenser’s information or informational rights. 

“(d) A party that includes or uses an automatic restraint consistent with subsection(b) or(c) is not 

liable for any loss caused by the use of the restraint. 

“(e) This section does not preclude electronic replacement or disabling of an earlier copy of 

information by the licenser in connection with delivery of a new copy or version under an agreement to 

replace or disable the earlier copy by electronic means with an upgrade or other new information. 

“8 This section does not authorize use of any automatic restrain to enforce remedies because of 

breach of contract or for cancellation for breach. If a right to cancel for breach of contract and a right to 

exercise a restraint under subsection (b)(4) exist simultaneously, any afhrmative acts constituting electronic 

self-help may only be taken under Section 8 16, including the prohibition on mass-market transactions, 

instead of this section. Affirmative acts under this subsection do not include: 

“(1) use of a program, code, device or similar electronic or physical limitation that operates 

automatically without regard to breach; or 

“(2) are&al to prevent the operation of a restraint authorized by this section or to reverse 

its effect. 

Subpart B. PERFORMANCE IN DELIVERY OF COPIES 
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“5 28-4906.6. Copy: delivery; tender of delivery. 

“(a) Delivery of a copy must be at the location designated by agreement. In the absence of a 

designation, the following rules apply: 

“( 1) The place for delivery of a copy on a tangible medium is the tendering party’s place 

of business or, if it has none, its residence. However, ifthe parties know at the time of contracting that the 

copy is located in some other place, that place is the place for delivery. 

“(2) The place for electronic delivery of a copy is an information processing system 

designated or used by the licenser. 

“(3) Documents of title may be delivered through customary banking channels. 

“(b) Tender of delivery of a copy requires the tendering party to put and hold a conforming copy 

at the other party’s disposition and give the other party any notice reasonably necessary to enable it to 

obtain access to, control, or possession of the copy. Tender must be at a reasonable hour and, if 

applicable, requires tender of access material and other documents required by the agreement. The party 

receiving tender shall furnish facilities reasonably suited to receive tender. In addition, the following rules 

apply: 

“( 1) If the contract requires delivery of a copy held by athird person without being moved, 

the tendering party shall tender access material or documents required by the agreement. 

“(2) If the tendering party is required or authorized to send a copy to the other party and 

the contract does not require the tendering party to deliver the copy at a particular destination, the following 

rules apply: 

“(A) In tendering delivery of a copy on atangible medium, the tendering party shall 
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put the copy inthe possession of a carrier and make a contract for its transportation that is reasonable in 

light of the nature of the information and other circumstances, with expenses oftransportation to be borne 

by the receiving party. 

“(l3) In tendering electronic delivery of a copy, the tendering party shall initiate or 

cause to have initiated atransmission that is reasonable in light ofthe nature ofthe information and other 

circumstances, with expenses of transmission to be borne by the receiving party. 

“(3) If the tendering party is required to deliver a copy at a particular destination, the 

tendering party shall make a copy available at that destination and bear the expenses oftransportation or 

transmission. 

“§ 28-4906.7. Copy: performance related to delivery; payment. 

“(a) If performance requires delivery of a copy, the following rules apply: 

“( 1) The party required to deliver need not complete a tendered delivery until the receiving 

party tenders any performance then due. 

“(2) Tender of delivery is a condition of the other party’s duty to accept the copy and 

entitles the tendering party to acceptance of the copy. 

“(b) If payment is due on delivery of a copy, the following rules apply: 

“( 1) Tender of delivery is a condition of the receiving party’s duty to pay and entitles the 

tendering party to payment according to the contract. 

“(2) All copies required by the contract must be tendered in a single delivery, and payment 

is due only on tender. 

“(c) If the circumstances give either party the right to make or demand delivery in lots, the contract 
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fee, if it can be apportioned, may be demanded for each lot. 

“(d) If payment is due and demanded on delivery of a copy or on delivery of a document of title, 

the right ofthe party receiving tender to retain or dispose ofthe copy or document, as against the tendering 

party, is conditioned on making the payment due. 

“5 28-4906.8. Copy: right to inspect; payment before inspection. 

“(a) Except as otherwise provided in §§ 28-4906.3 and 28-4906.4, if performance requires 

delivery of a copy, the following rules apply: 

“( 1) Except as otherwise provided in this section, the party receiving the copy has a right 

before payment or acceptance to inspect the copy at a reasonable place and time and in a reasonable 

manner to determine conformance to the contract. 

“(2) The party making the inspection shall bear the expenses of inspection. 

“(3) A place or method of inspection or an acceptance standard fixed by the parties is 

presumed to be exclusive. However, the fixing of a place, method, or standard does not postpone 

identification to the contract or shift the place for delivery, passage oftitle, or risk of loss. If compliance 

with the place or method becomes impossible, inspection must be made as provided in this section unless 

the place or method fixed by the parties was an indispensable conditionthe failure ofwhich avoids the 

contract. 

“(4) A party’s right to inspect is subject to existing obligations of contidentiality. 

“co) If a right to inspect exists under subsection (a) but the agreement is inconsistent with an 

opportunity to inspect before payment, the party does not have a right to inspect before payment. 

“(c) If a contract requires payment before inspection of a copy, nonconformity in the tender does 
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not excuse the party receiving the tender from making payment unless: 

“( 1) The nonconformity appears without inspection and would justify refusal under $28- 

4907.4; or 

“(2) Despite tender of the required documents, the circumstances would justify an injunction 

against honor of a letter of credit under Chapter 5 of Subtitle I of this title. 

“(d) Payment made under circumstances described in subsection (b) or(c) is not an acceptance 

of the copy and does not impair a party’s right to inspect or preclude any of the party’s remedies. 

“5 28-4906.9. Copy: when acceptance occurs. 

“(a) Acceptance of a copy occurs when the party to which the copy is tendered: 

“(l)Signifies,oractswithrespecttothecopyinamannerthatsignifies,thatthetenderwas 

conforming or that the party will take or retain the copy despite the nonconformity; 

“(2) Does not make an effective refusal; 

“(3) Commingles the copy or the information in a manner that makes compliance with the 

party’s duties after refusal impossible; 

“(4) Obtains a substantial benefit from the copy and cannot return that benefit; or 

“(5) Acts in a manner inconsistent with the licenser’s ownership, but the act is an 

acceptance only if the licenser elects to treat it as an acceptance and ratifies the act to the extent it was 

within contractual use terms. 

“(b) Except in cases governed by subsection (a)(3) or (4), ifthere is a right to inspect under 5 28- 

4906.8 or the agreement, acceptance of a copy occurs only after the party has had a reasonable 

opportunity to inspect the copy. 
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“(c)If an agreement requires delivery in stages involving separate portions that taken together 

comprise the whole ofthe information, acceptance of any stage is conditional until acceptance ofthe whole. 

“5 28-4906.10. Copy: effect of acceptance; burden of establishing; notice of claims. 

“(a) A party accepting a copy shall pay or render the consideration required by the agreement for 

the copy it accepts. Acceptance of a copy precludes refusal and, if made with knowledge of a 

nonconformity in a tender, may not be revoked because of the nonconformity unless acceptance was on 

the reasonable assumption that the nonconformity would be seasonably cured. Acceptance by itself does 

not impair any other remedy for nonconformity. 

“(b)Apartyacceptingacopyhastheburdenofestablishingabreachofcontract withrespectto 

the copy. 

“(c) If a copy has been accepted, the accepting party shall: 

“(1) Except with respect to claims of a type described in 5 28-4908.5(d)(l), within a 

reasonable time after it discovers or should have discovered a breach of contract, notify the other party of 

the breach or be barred from any remedy for the breach; and 

“(2) Ifthe claim is for breach of a warranty regarding noninfringement and the accepting 

party is sued by athird party because ofthe breach, notify the warrantor within a reasonable time after 

receiving notice of the litigation or be precluded from any remedy over for the liability established by the 

litigation. 

“Subpart C. Special Types of Contracts. 

“§ 28-4906.11. Access contracts. 

“(a) If an access contract provides for access over a period of time, the following rules apply: 
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“(1) The licensee’s rights of access are to the information as modified and made 

commercially available by the licenser from time to time during that period. 

“(2) A change in the content of the information is a breach of contract only if the change 

conflicts with an express term of the agreement. 

“(3) Unless it is subject to a contractual use term, information obtained by the licensee is 

free of any use restriction other than a restriction resulting horn the informational rights of another person 

or other law. 

“(4) Access must be available: 

“(A) At times and in amarmer conforming to the express terms ofthe agreement; 

and 

“(B) To the extent not expressly stated in the agreement, at times and in a manner 

reasonable for the particular type of contract in light ofthe ordinary standards ofthe business, trade, or 

industry. 

“(b) In an access contract that gives the licensee a right of access at times substantially of its own 

choosing during agreed periods, an occasional failure to have access available during those times is not a 

breach of contract if it is: 

“( 1) Consistent with ordinary standards ofthe business, trade, or industry for the particular 

type of contract; or 

“(2) Caused by: 

“(A) Scheduled downtime; 

“(B) Reasonable needs for maintenance; 
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“(C) Reasonable periods of failure of equipment, computer programs, or 

communications; or 

“(D) Events reasonably beyond the licenser’s control, and the licenser exercises 

such commercially reasonable efforts as the circumstances require. 

“8 28-4906.12. Correction and support contracts. 

“(a) If a person agrees to provide services regarding the correction of performance problems in 

computer information, other than an agreement to cure its own existing breach of contract, the following 

rules apply: 

“( 1) Ifthe services are provided by alicensor of the information as part of a limited remedy, 

the licenser undertakes that its performance will provide the licensee with information that conforms to the 

agreement to which the limited remedy applies. 

“(2) In all other cases, the person: 

“(A)Shallperformatatimeandplaceandinamannerconsistentwiththeexpress 

terms of the agreement and, to the extent not stated in the express terms, at a time and place and in a 

manner that is reasonable in light of ordinary standards of the business, trade, or industry; and 

“(B) Does not undertake that its services will correct performance problems unless 

the agreement expressly so provides. 

“(b) Unless required to do so by an express or implied warranty, a licenser is not required to 

provide instruction or other support for the licensee’s use of information or access. A person that agrees 

to provide support shall make the support available in a manner and with a quality consistent with express 

terms of the support agreement and, to the extent not stated in the express terms, at a time and place and 
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in a manner that is reasonable in light of ordinary standards of the business, trade, or industry. 

“8 28-4906.13. Contracts involving publishers, dealers, and end users. 

“(a) In this section: 

“( 1) “Dealer” means a merchant licensee that receives information directly or indirectly from 

a licenser for sale or license to end users. 

“(2) “End user” means a licensee that acquires a copy of the information from a dealer by 

delivery on a tangible medium for the licensee’s own use and not for sale, license, transmission to third 

persons, or public display or performance for a fee. 

“(3) “Publisher” means a licenser, other than a dealer, that offers a license to an end user 

with respect to information distributed by a dealer to the end user. 

“@) In a contract between a dealer and an end user, if the end user’s right to use the information 

or informational rights is subject to a license by the publisher and there was no opportunity to review the 

license before the end user became obligated to pay the dealer, the following rules apply: 

“( 1) The contract between the end user and the dealer is conditioned on the end user’s 

agreement to the publisher’s license. 

“(2) If the end user does not agree, such as by manifesting assent, to the terms of the 

publisher’s license, the end user has a right to a return from the dealer. A right under this paragraph is a 

return for purposes of @ 28-4901.12,28-4902.8, and 28-4902.9. 

“(3) The dealer is not bound by the terms, and does not receive the benefits, of an 

agreement between the publisher and the end user unless the dealer and end user adopt those terms as part 

of the agreement. 

82 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 



“(c) If an agreement provides for distribution of copies on a tangible medium or in packaging 

provided by the publisher or an authorized third party, a dealer may distribute those copies and 

documentation only: 

“(1) In the form as received; and 

“(2) Subject to the terms of any license the publisher that the publisher provides to the 

dealer to be furnished to end users. 

“(d) A dealerthat enters into an agreement with an end user is alicensor with respect to the end 

user under this chapter. 

“Subpart D. Loss and Impossibility. 

“3 28-4906.14. Risk of loss of copy. 

“(a) Except as otherwise provided in this section, the risk of loss as to a copy that is to be delivered 

to a licensee, including a copy delivered by electronic means, passes to the licensee upon its receipt of the 

copy. 

“(b) If an agreement requires or authorizes a licenser to send a copy on a tangible medium by 

carrier, the following rules apply: 

“(1) If the agreement does not require the licenser to deliver the copy at a particular 

destination, the risk of loss passes to the licensee when the copy is duly delivered to the carrier, even ifthe 

shipment is under reservation. 

“(2) Ifthe agreement requires the licenser to deliver the copy at a particular destination and 

the copy is duly tendered there in the possession ofthe carrier, the risk of loss passes to the licensee when 

the copy is tendered at that destination. 
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“(3) If a tender of delivery of a copy or a shipping document fails to conform to the 

contract, the risk of loss remains with the licenser until cure or acceptance. 

“(c) If a copy is held by a third party to be delivered or reproduced without being moved or a copy 

is to be delivered by making access available to athird party resource containing a copy, the risk of loss 

passes’to the licensee upon: 

“(1) The licensee’s receipt of a negotiable document oftitle or other access materials 

covering the copy; 

“(2) Acknowledgment by the third party to the licensee of the licensee’s right to possession 

of or access to the copy; or 

“(3) The licensee’s receipt of a record directing the third party, pursuant to an agreement 
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between the licenser and the third party, to make delivery or authorizing the third party to allow access1 1 

“§ 28-4906.15. Excuse by failure of presupposed conditions. 

“(a) Unless a party has assumed a different obligation, delay in performance by a party, or 

nonperformance in whole or part by a party, other than of an obligation to make payments or to conform 

to contractual use terms, is not a breach of contract if the delay or nonperformance is of a performance that 

has been made impracticable by: 

“(1) The occurrence ofacontingency the nonoccurrence ofwhich was a basic assumption 

on which the contract was made; or 

“(2) Compliance in good faith with any foreign or domestic statute, governmental rule, 

regulation, or order, whether or not it later proves to be invalid. 

“(b) A party claiming excuse under subsection (a) shall seasonably notify the other party that there 
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will be delay or nonperformance. 

“(c) If an excuse affects only apart of a party’s capacity to perform an obligation for delivery of 

copies, the party claiming excuse shall allocate performance among its customers in any manner that is fair 

and reasonable and notify the other party of the estimated quota to be made available. In making the 

allocation, the party claiming excuse may include the requirements ofregular customers not thenunder 

contract and its own requirements. 

“(d) A party that receives notice pursuant to subsection (b) of a material or indefinite delay in 

delivery of copies or of an allocation under subsection (c), by notice in a record, may: 

“(1) Terminate and thereby discharge any executory portion of the contract; or 

“(2) Modify the contract by agreeing to take the available allocation in substitution. 

“(e) If, after receipt ofnotice under subsection(b), a party does not modify the contract within a 

reasonable time not exceeding 30 days, the contract lapses with respect to any performance affected. 

“Subpart E. Termination. 

“5 28-4906.16. Termination: survival of obligations. 

“(a) Except as otherwise provided in subsection(b), on termination all obligations that are still 

executory on both sides are discharged. 

“(b) The following survive termination: 

“(1) A right based on previous breach or performance of the contract; 

“(2) An obligation of confidentiality, nondisclosure, or noncompetition to the extent 

enforceable under other law; 

“(3) A contractual use term applicable to any licensed copy or information received from 
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the other party, or copies made of it, which are not returned or returnable to the other party; 

“(4) An obligation to deliver, or dispose ofinformation, materials, documentation, copies, 

records, or the like to the other party, an obligation to destroy copies, or a right to obtain information from 

an escrow agent; 

“(5) A choice of law or forum; 

“(6) An obligation to arbitrate or otherwise resolve disputes by alternative dispute resolution 

procedures; 

“(7) A term limiting the time for commencing an action or for giving notice; 

“(8) An indemnity term or a right related to a claim of a type described in 5 28- 

4908.5(d)(l); 

“(9) A limitation of remedy or modification or disclaimer of warranty; 

“(10) An obligation to provide an accounting and make any payment due under the 

accounting; and 

“(11) Any term that the agreement provides will survive. 

“§ 28-4906.17. Notice of termination. 

“(a) Except as otherwise provided in subsection (b), a party may not terminate a contract except 

on the happening of an agreed event, such as the expiration of the stated duration, unless the party gives 

reasonable notice of termination to the other party. 

“(b) An access contract may be terminated without giving notice. However, except on the 

happening of an agreed event, terminationrequires giving reasonable notice to the licensee ifthe access 

contract pertains to information owned and provided by the licensee to the licenser. 
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“(c)A term dispensing with a notice required under this section is invalid if its operation would be 

unconscionable. However, a term specifying standards for giving notice is enforceable if the standards are 

not manifestly unreasonable. 

“5 28-4906.18. Termination: enforcement. 

“(a) On termination of a license, a party inpossessionor control of information, copies, or other 

materials that are the property of the other party, or are subject to a contractual obligation to be delivered 

to that party on termination, shall use commercially reasonable efforts to deliver or hold them for disposal 

on instructions of that party. If any materials are jointly owned, the party in possession or control shall 

make them available to the joint owners. 

“(b) Termination of a license ends all right under the license for the licensee to use or access the 

licensed information, informational rights, or copies. Continued use ofthe licensed copies or exercise of 

terminated rights is a breach of contract unless authorized by a term that survives termination. 

“(c) Each party may enforce its rights under subsections (a) and (b) by acting pursuant to 5 28- 

4906.5 or byjudicialprocess, including obtaininganorderthatthepartyor anofficer ofthe courttakethe 

following actions with respect to any licensed information, documentation, copies, or other materials to be 

delivered: 

“( 1) Deliver or take possession of them; 

“(2) Without removal, render unusable or eliminate the capability to exercise contractual 

rights in or use of them; 

“(3) Destroy or prevent access to them; and 

“(4) Require that the party or any other person in possession or control ofthemmake them 
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available to the other party at a place designated by that party which is reasonably convenient to both 

parties. 

“(d) In an appropriate case, a court of competent jurisdiction may grant injunctive reliefto enforce 

the parties’ rights under this section. 

“SUBCHAPTER 7. BREACH OF CONTRACT 

“Subpart A. General. 

“§ 28-4907.1. Breach of contract; material breach. 

“(a) Whether a party is in breach of contract is determined by the agreement or, in the absence of 

agreement, this chapter. A breach occurs if a party without legal excuse fails to perform an obligation in 

atimely manner, repudiates a contract, or exceeds a contractual use term, or otherwise is not in compliance 

with an obligation placed on it by this chapter or the agreement. A breach whether or not material, entitles 

the aggrieved party to its remedies. Whether a breach of a contractual use term is an infringement or a 

misappropriation is determined by applicable informational property rights law. 

“(b) A breach of contract is material if: 

“(1) The contract so provides; 

“(2) The breach is a substantial failure to perform a term that is an essential element of the 

agreement; or 

“(3) The circumstances, including the language of the agreement, the reasonable 

expectations ofthe parties, the standards and practices of the business, trade, or industry, and the character 

of the breach, indicate that: 

“(A) The breach caused or is likely to cause substantial harm to the aggrieved party; 
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or 

“(B) The breach substantially deprived or is likely substantially to deprive the 

aggrieved party of a significant benefit it reasonably expected under the contract. 

“(c) The cumulative effect of nonmaterial breaches may be material. 

“5 28-4907.2. Waiver of remedy for breach of contract. 

“(a) A claim or right arising out of a breach of contract may be discharged in whole or part without 

consideration by a waiver in a record to whichthe party making the waiver agrees after breach, such as 

by manifesting assent, or which the party making the waiver authenticates and delivers to the other party. 

“(b) A party that accepts a performance with knowledge that the performance constitutes a breach 

of contract and, within areasonable time after acceptance, does not notify the other party ofthe breach 

waives all remedies for the breach, unless acceptance was made on the reasonable assumption that the 

breach would be cured and it has not been seasonably cured. However, apartythat seasonably notifies 

the other party of a reservation of rights does not waive the rights reserved. 13 

“(c) A party that refuses a performance and fails to identify a particular defect that is ascertainable 14 

by reasonable inspection waives the right to rely on that defect to justify refusal only if: 15 

“(1) The other party could have cured the defect if it were identified seasonably; or 16 

“(2) Between merchants, the other party after refusal made a request in a record for a full 17 

and final statement of all defects on which the refusing party relied. 18 

“(d) Waiver of a remedy for breach of contract in 1 performance does not waive any remedy for 19 

the same or a similar breach in future performances unless the party making the waiver expressly so states. 20 

“(e) A waiver may not be retracted as to the performance to which the waiver applies. 21 
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“(f) Except for a waiver in accordance with subsection (a) or a waiver supported by consideration, 1 

a waiver affecting an executory portion of a contract may be retracted by seasonable notice received by 2 

the other party that strict performance will be required in the future, unless the retraction would be unjust 3 

in view of a material change of position in reliance on the waiver by that party. 4 

“5 28-4907.3. Cure of breach of contract. 5 

“(a) A party in breach of contract may cure the breach at its own expense if: 6 

“( 1) The time for performance has not expired and the party in breach seasonably notifies 7 

the aggrieved party of its intent to cure and, within the time for performance, makes a conforming 8 

performance; 9 

“(2) The party in breach had reasonable grounds to believe the performance would be 10 

acceptable with or without monetary allowance, seasonably notifies the aggrieved party of its intent to cure, 11 

and provides a conforming performance within a further reasonable time after performance was due; orI 

“(3) In a case not governed by paragraph (1) or (2), the party in breach seasonably notifies 

the aggrieved party of its intent to cure and promptly provides a conforming performance before 

cancellation by the aggrieved party. 

“(b) Jn a license other than in amass-market transaction, ifthe agreement required a single delivery 

of a copy and the party receiving tender of delivery was required to accept a nonconforming copy because 

the nonconformity was not amaterial breach of contract, the party in breach shall promptly and in good 

faith make an effort to cure if: 

“( 1) The party in breach receives seasonable notice of the specific nonconformity and a 

demand for cure of it; and 

90 

13 

14 

15 

16 

17 

18 

19 

20 

21 



“(2) The cost of the effort to cure does not disproportionately exceed the direct damages 

caused by the nonconformity to the aggrieved party. 

“(c) A party may not cancel a contract or refuse a performance because of a breach of contract 

that has been seasonably cured under subsection (a). However, notice ofintent to cure does not preclude 

refusal or cancellation for the uncured breach. 

“Subpart B. Defective Copies. 

“§ 28-4907.4. Copy: refusal of defective tender. 

“(a) Subject to subsection (b) and 5 28-4907.5, tender of a copy that is a material breach of 

contract permits the party to which tender is made to: 

“(1) Refuse the tender; 

“(2) Accept the tender; or 

“(3) Accept any commercially reasonable units and refuse the rest. 

“(b) In a mass-market transaction that calls for only a single tender of a copy, a licensee may refuse 

the tender if the tender does not conform to the contract. 

“(c) Refusal of a tender is ineffective unless: 

“( 1) It is made before acceptance; 

“(2) It is made within a reasonable time after tender or completion of any permitted effort 

to cure; and 

“(3) The refusing party seasonably notifies the tendering party of the refusal. 

“(d) Except in a case governed by subsection(b), a party that rightfully refuses tender ofa copy 

may cancel the contract only ifthe tender was amaterial breachofthe whole contract or the agreement so 
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provides. 

“3 28-4907.5. Copy: contract with previous vested grant of rights. 

“If an agreement grants aright in or permission to use informational rights which precedes or is 

otherwise independent of the delivery of a copy, the following rules apply: 

“( 1) A party may refuse a tender of a copy which is amaterial breach as to that copy, but refusal 

of that tender does not cancel the contract. 

“(2) In a case governed by paragraph (1), the tendering party may cure the breach by seasonably 

providing a conforming copy before the breach becomes material as to the whole contract. 

“(3) A breachthat is material withrespectto acopy allows cancellationofthe contract only ifthe 

breach cannot be seasonably cured and is a material breach of the whole contract. 

“5 28-4907.6. Copy: duties upon rightful refusal. 

“(a) Except as otherwise provided in this section, after rightful refusal or revocation of acceptance 

of a copy, the following rules apply: 

“(1) If the refusing party rightfully cancels the contract, 5 28-4908.2 applies and all 

restrictions in contractual use terms continue. 

“(2) If the contract is not canceled, the parties remain bound by all contractual obligations. 

“(b) On rightful refusal or revocation of acceptance of a copy, the following rules apply to the extent 

consistent with 5 28-4908.2: 

“( 1) Any use, sale, display, performance, or transfer of the copy or information it contains, 

or any failure to comply with a contractual use term, is a breach of contract. The licensee shall pay the 

licenser the reasonable value of any use. However, use for a limited time within contractual use terms is 
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not a breach, and is not an acceptance under 5 28-4906.9(a)(5), if it: 

“(A) Occurs after the tendering party is seasonably notified of refusal; 

“(B) Is not for distribution and is solely part of measures reasonable under the 

circumstances to avoid or reduce loss; and 

“(C) Is not contrary to instructions concerning disposition of the copy received from 

the party in breach. 

“(2) A party that refuses a copy shall: 

“(A) Deliver the copy and all copies made of it, all access materials, and 

documentation pertaining to the remsed information to the tendering party or hold them with reasonable 

care for a reasonable time for disposal at that party’s instructions; and 

“(B) Follow reasonable instructions of the tendering party for retuming or delivering 

copies, access material, and documentation, but instructions are not reasonable if the tendering party does 

not arrange for payment of or reimbursement for reasonable expenses of complying with the instructions. 

“(3) Ifthe tendering party does not give instructions within a reasonable time after being 

notified of refusal, the refusing party, in a reasonable manner to reduce or avoid loss, may store the copies, 

access material, and documentation for the tendering party’s account or ship them to the tendering party 

and is entitled to reimbursement for reasonable costs of storage and shipment. 

“(4) Both parties remain bound by all contractual use terms that would have been 

enforceable had the performance not been refused. 

“(5) In complying with this section, the refusing party shall act in good faith. Conduct in 

good faith under this section is not acceptance or conversion and may not be a ground for an action for 
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damages under the contract. 

“5 28-4907.7. Copy: revocation of acceptance. 

“(a) A party that accepts a nonconforming tender of a copy may revoke acceptance only if the 

nonconformity is a material breach of contract and the party accepted it: 

“(1) On the reasonable assumption that the nonconformity would be cured, and the 

nonconformity was not seasonably cured; 

“(2)Duringacontinuingeffortbythepartyinbreachatadjushnentandcure,andthebreach 

was not seasonably cured; or 

“(3) Without discovery of the nonconformity, if acceptance was reasonably induced either 

by the other party’s assurances or by the difficulty of discovery before acceptance. 

“(b) Revocation of acceptance is not effective until the revoking party notifies the other party of the 

revocation. 

“(c) Revocation of acceptance of a copy is precluded if: 

“( 1) It does not occur within a reasonable time after the party attempting to revoke 

discovers or should have discovered the ground for it; 

“(2) It occurs after a substantial change in condition not caused by defects in the 

information,such~afterthepartycomminglestheinfo~ationinamannerthatmakesitsretumimpossible; 

or 

“(3) The party attempting to revoke received a substantial benefit or value from the 

information, and the benefit or value cannot be returned. 

“(d) A party that rightfully revokes has the same duties and is under the same restrictions as ifthe 
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party had refused tender of the copy. 

“Subpart C. Repudiation and Assurances. 

“5 28-4907.8. Adequate assurance of performance. 

“(a) A contract imposes an obligation on each party not to impair the other’s expectation of 

receiving due performance. If reasonable grounds for insecurity arise with respect to the performance of 

either party, the aggrieved party may: 

“(1) Demand in a record adequate assurance of due performance; and 

“(2) until that assurance is received, if commercially reasonable, suspend any performance, 

other thanwithrespect to restrictions in contractual use terms, for which the agreed return performance has 

not been received. 

“(b) Between merchants, the reasonableness of grounds for insecurity and the adequacy of any 

assurance offered is determined according to commercial standards. 

“(c)Acceptance of any improper delivery or payment does not impair an aggrieved party’s right 

to demand adequate assurance of future performance. 

“(d) After receipt of ajustified demand under subsection (a), failure, within a reasonable time not 

exceeding 30 days, to provide assurance of due performance which is adequate under the circumstances 

of the particular case is a repudiation of the contract under 8 28-4907.9. 

“5 28-4907.9. Anticipatory repudiation. 

“(a) If a party to a contract repudiates a performance not yet due and the loss ofperfonnance will 

substantially impair the value of the contract to the other party, the aggrieved party may: 

“( 1) Await performance by the repudiating party for a commercially reasonable time or 
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resort to any remedy for breach of contract, even if it has urged the repudiating party to retract the 

repudiation or has notified the repudiating party that it would await its performance; and 

“(2) In either case, suspend its own performance or proceed in accordance with § 28- 

4908.12 or 813, as applicable. 

“(b) Repudiation includes language that 1 party will not or cannot make a performance still due 

under the contract or voluntary, affirmative conduct that reasonably appears to the other party to make a 

future performance impossible. 

“5 28-4907.10. Retraction of anticipatory repudiation. 

“(a) A repudiating party may retract its repudiation until its next performance is due unless the 

aggrieved party, after the repudiation, has canceled the contract, materially changed its position, or 

otherwise indicated that it considers the repudiation final. 

“(b) A retraction may be by any method that clearly indicates to the aggrieved party that the 

repudiating party intends to perform the contract. However, a retraction must contain any assurance 

justifiably demanded under § 28-4907.8. 

“(c) Retraction restores a repudiating party’s rights under the contract with due excuse and 

allowance to the aggrieved party for any delay caused by the repudiation. 

“SUBCHAPTER 8. REMEDIES. 

“Subpart A. General. 

“§ 28-4908.1. Remedies in general. 

“(a) The remedies provided in this chapter are cumulative, but a party may not recover more than 

once for the same loss. 
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“(b) Except as otherwise provided in $5 28-4908.3 and 28-4908.4, if a party is in breach of 

contract, whether or not the breach is material, the aggrieved party has the remedies provided in the 

agreement or this chapter, but the aggrieved party shall continue to comply with any restrictions in 

contractual use terms with respect to information or copies received from the other party , and the 

contractual use terms do not apply to information or copies properly received or obtained from another 

source. 

“(c) Rescission or a claim for rescission ofthe contract, or refusal of the information, does not 

preclude and is not inconsistent with a claim for damages or other remedy. 

“§ 28-4908.2. Cancellation. 

“(a) Anaggrievedpartymay cancel acontract ifthere is amaterial breach that has notbeencured 

or waived or the agreement allows cancellation for the breach. 

“lb) Cancellation is not effective until the canceling party gives notice of cancellation to the party 

in breach, unless a delay required to notify the party would cause or threaten material harm or loss to the 

aggrieved party. The notification may be in any form reasonable under the circumstances. However, in 

an access contract, a party may cancel rights of access without notice. 

“(c) On cancellation, the following rules apply: 

“( 1) Ifa party is in possession or control of licensed information, documentation, materials, 

or copies of licensed information, the following rules apply: 

“(A) Apartythathasrightmhyrefusedacopy shall complywith § 28-4907.6(b) 

as to the refused copy. 

“(B) A party in breach of contract which would be subject to an obligation to 
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deliver under 5 284906.18, shall deliver all information, documentation, materials, and copies to the other 

party or hold them with reasonable care for a reasonable time for disposal at that party’s instructions. The 

party in breach of contract shall follow any reasonable instructions received from the other party. 

“(C) Except as otherwise provided in subparagraphs (A) and(B), the party shall 

comply with 5 28-4906.18. 

“(2) All obligations that are executory on both sides at the time of cancellation are 

discharged, but the following survive: 

“(A) Any right based on previous breach or performance; and 

“(B) The rights, duties, and remedies described in 8 28-4906.16(b). 

“(3) Cancellation ofa license by the licenser ends any contractual right ofthe licensee to 

use the information, informational rights, copies, or other materials. 

“(4) Cancellation of a license by the licensee ends any contractual right to use the 

information, informational rights, copies, or other materials, but the licensee may use the information for a 

limited time after the license has been canceled if the use: 

“(A) Is within contractual use terms; 

“(B) Is not for distribution and is solely part of measures reasonable under the 

circumstances to avoid or reduce loss; and 

“(C) Is not contrary to instructions received from the party in breach concerning 

disposition of them. 

“(5) The licensee shall pay the licenser the reasonable value of any use after cancellation 

permitted under paragraph (4). 

98 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 



“(6) The obligations under this subsection apply to all information, informational rights, 

documentation, materials, and copies received by the party and any copies made therefrom. 

“(d) A term providing that a contract may not be canceled precludes cancellation but does not limit 

other remedies. 

“(e) Unless a contrary intention clearly appears, an expression such as “cancellation,” “rescission”, 

or the like may not be construed as a renunciation or discharge of a claim in damages for an antecedent 

breach. 

“8 28-4908.3. Contractual modification of remedy. 

“(a) Except as otherwise provided in this section and in 5 28-4908.4: 

“( 1) An agreement may provide for remedies in addition to or in substitution for those 

provided in this chapter and may limit or alter the measure of damages recoverable under this chapter or 

a party’s other remedies under this chapter, such as by precluding a party’s right to cancel for breach of 

contract, limiting remedies to returning or delivering copies and repayment of the contract fee, or limiting 

remedies to repair or replacement of the nonconforming copies; and 

“(2) Resort to a contractual remedy is optional unless the remedy is expressly agreed to 

be exclusive, in which case it is the sole remedy. 

“(b) Subject to subsection(c), if performance of an exclusive or limited remedy causes the remedy 

to fail of its essential purpose, the aggrieved party may pursue other remedies under this chapter. 

“(c)Failure or unconscionability of an agreed exclusive or limited remedy makes a term disclaiming 

or limiting consequential or incidental damages unenforceable unless the agreement expressly makes the 

disclaimer or limitation independent of the agreed remedy. 
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“(d) Consequential damages and incidental damages may be excluded or limited by agreement 

unless the exclusion or limitation is unconscionable. Exclusion or limitation of consequential damages for 

personal injury in a consumer contract for a computer program that is subject to this chapter and is 

contained in consumer goods is prima facie unconscionable, but exclusion or limitation of damages for a 

commercial loss is not unconscionable. 

“5 28-4908.4. Liquidation of damages. 

“(a) Damages for breach of contract by either party may be liquidated by agreement in an amount 

that is reasonable in light of: 

“( 1) The loss anticipated at the time of contracting; 

“(2) The actual loss; or 

“(3) The actual or anticipated difficulties of proving loss in the event of breach. 

“(b) If a term liquidating damages is unenforceable under this subsection, the aggrieved party may 

pursue the remedies provided in this chapter, except as limited by other terms of the contract. 

“(c) If a party justifiably withholds delivery of copies because of the other party’s breach of 

contract, the party in breach is entitled to restitution for any amount by which the sum of the payments it 

made for the copies exceeds the amount of the liquidated damages payable to the aggrieved party in 

accordance with subsection (a). The right to restitution is subject to offset to the extent that the aggrieved 

party establishes: 

“(1) A right to recover damages other than under subsection (a); and 

“(2) The amount or value of any benefits received by the party in breach, directly or 

indirectly, by reason of the contract. 
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“(d) A term that does not liquidate damages, but that limits damages available to the aggrieved 

party, must be evaluated under 5 28-4908.3. 

“§ 28-4908.5. Limitation of actions. 

“(a) Except as otherwise provided in subsection(b), an action for breach of contract must be 

commenced within the later of4 years after the right of action accrues or 1 year after the breach was or 

should have been discovered, but not later than 5 years after the right of action accrues. 

“(b) Ifthe original agreement ofthe parties alters the period of limitations, the following mles apply: 

“( 1) The parties may reduce the period of Limitation to not less than 1 year after the right 

of action accrues but may not extend it. 

“(2) In a consumer contract, the period of Limitation may not be reduced. 

“(c) Except as otherwise provided in subsection (d), a right of action accrues when the act or 

omission constituting a breach of contract occurs, even ifthe aggrieved party did not know of the breach. 

A right of action for breach of warranty accrues when tender of delivery of a copy pursuant to 5 28- 

4906.6, or access to the information, occurs. However, if the warranty expressly extends to future 

pertormance ofthe information or a copy, the right of action accrues when the performance fails to conform 

to the warranty, but not later than the date the warranty expires. 

“(d) In the following cases, a right of action accrues on the later of the date the act or omission 

constituting the breach of contract occurred or the date on which it was or should have been discovered 

by the aggrieved party, but not earlier than the date for delivery of a copy if the claim relates to information 

in the copy: 

“(1) A breach of warranty against third-party claims for: 

101 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 



“(A) Infringement or misappropriation; or 

“(B) Libel, slander, or the like; 

“(2) A breach of contract involving a party’s disclosure or misuse of confidential 

information; or 

“(3) A failure to provide an indemnity or to perform another obligation to protect or defend 

against a third-party claim. 

“(e) If an action commenced within the period of Limitation is so concluded as to leave available 

a remedy by another action for the same breach of contract, the other action may be commenced after 

expirationoftheperiodofLimitationiftheactionis commencedwithin months atterconclusionofthefirst 

action, unless the action was concluded as a result of voluntary discontinuance or dismissal for failure or 

neglect to prosecute. 

“(f) This section does not alter the law on tolling ofthe statute of limitations and does not apply to 

a right of action that accrued before the effective date of this chapter. 

“§ 28-4908.6. Remedies for fraud. 

“Remedies for material misrepresentation or fraud include all remedies available under this chapter 

for nonfraudulent breach of contract. 

“Subpart B. Damages. 

“5 28-4908.7. Measurement of damages in general. 

“(a) Except as otherwise provided in the contract, an aggrieved party may not recover 

compensation for that part of a loss which could have been avoided by taking measures reasonable under 

the circumstances to avoid or reduce loss. The burden of establishing a failure ofthe aggrieved party to 
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take measures reasonable under the circumstances is on the party in breach of contract. 

“(b) A party may not recover: 

“( 1) Consequential damages for losses resulting from the content ofpublished informational 

content unless the agreement expressly so provides; or 

“(2) Damages that are speculative. 

“(c) The remedy for breach of contract for disclosure or misuse of information that is a trade secret 

or in which the aggrieved party has a right of confidentiality includes as consequential damages 

compensation for the benefit obtained as a result of the breach. 

“(d) For purposes ofthis chapter, market value is determined as ofthe date of breachofcontract 

and the place for performance. 

“(e) Damages or expenses that relate to events after the date of entry ofjudgment must be reduced 

to their present value as ofthat date. In this subsection, “present value” means the amount, as of a date 

certain, of 1 or more sums payable inthe future or the value of 1 or more performances due inthe future, 

discounted to the date certain. The discount is determined by the interest rate specified by the parties in 

their agreement unless that rate was manifestly unreasonable when the agreement was entered into. 

Otherwise, the discount is determined by a commercially reasonable rate that takes into account the 

circumstances of each case when the agreement was entered into. 

“5 28-4908.8. Licenser’s damages. 

“(a) In this section, “substitute transaction” means a transaction by the licenser which would not 

have been possible except for the licensee’s breach and which transaction is for the same information or 

informational rights with the same contractual use terms as the transaction to which the licensee’s breach 
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applies. 

“(b) Except as otherwise provided in $28-4908.7, a breach of contract by a licensee entitles the 

licenser to recover the following compensation for losses resulting in the ordinary course t?omthe breach, 

less expenses avoided as a result of the breach, to the extent not otherwise accounted for under this 

subsection: 

“( 1) Damages measured in any combination of the following ways but not to exceed the 

contract fee and the market value of other consideration required under the contract for the performance 

that was the subject of the breach: 

“(A) The amount of accrued and unpaid contract fees and the market value of other 

consideration earned but not received for: 

“(i) Any performance accepted by the licensee; and 

“(ii) Any performance to which 5 28-4906.4 applies; 

“(B) For performances not governed by subparagraph (A), if the licensee 

repudiated or wrongfully refused the performance or the licenser rightfully canceled and the breach makes 

possible a substitute transaction, the amount of loss as determined by contract fees and the market value 

of other consideration required under the contract for the performance less: 

“(i) The contract fees and market value of other consideration received 

from an actual and commerciahy reasonable substitute transaction entered into by the licenser in good faith 

and without unreasonable delay; or 

“(ii) The market value of a commercially reasonable hypothetical substitute 
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“(C)For performances not governed by subparagraph (A), ifthe breach does not 

make possible a substitute transaction, lost profit, including reasonable overhead, that the licenser would 

have realized on acceptance and full payment for performance that was not delivered to the licensee 

because of the licensee’s breach; or 

“(D) Damages calculated in any reasonable manner; and 

“(2) Consequential and incidental damages. 

“8 28-4908.9. Licensee’s damages. 

“(a) Subject to subsection (b) and except as otherwise provided in § 28-4908.7, a breach of 

contract by a licenser entitles the licensee to recover the following compensation for losses resulting in the 

ordinary course from the breach or, if appropriate, as to the whole contract, less expenses avoided as a 

result of the breach to the extent not otherwise accounted for under this section: 

“( 1) Damages measured in any combination ofthe following ways, but not to exceed the 

market value ofthe performance that was the subject ofthe breach plus restitution of any amounts paid for 

performance not received and not accounted for within the indicated recovery: 

“(A) With respect to performance that has been accepted and the acceptance not 

rightfully revoked, the value of the performance required less the value ofthe performance accepted as of 

the time and place of acceptance; 

“(B) With respect to performance that has not been rendered or that was rightfully 

refused or acceptance of which was rightfully revoked: 

“(i) The amount of any payments made and the value of other consideration 

given to the licenser with respect to that performance and not previously returned to the licensee; 
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performance; or 

“(ii) The market value of the performance less the contract fee for that 

“(iii) The cost of a commercially reasonable substitute transaction less the 

contract fee under the breached contract, ifthe substitute transaction was entered into by the licensee in 

good faith and without unreasonable delay for substantially similar information with the same contractual 

use terms; or 

“(C) Damages calculated in any reasonable manner; and 

“(2) Incidental and consequential damages. 

“(b) The amount of damages must be reduced by any unpaid contract fees for performance by the 

licenser which has been accepted by the licensee and as to whichthe acceptance has not been rightmlly 

revoked. 

“5 28-4908.10. Recoupment. 

“(a) Except as otherwise provided in subsection(b), an aggrieved party, upon notifying the party 

in breach of contract of its intention to do so, may deduct all or any part of the damages resulting i?omthe 

breach from any payments still due under the same contract. 

“(b) If a breach of contract is not material with reference to the particular performance, an 

aggrieved party may exercise its rights under subsection (a) only if the agreement does not require further 

aflirmative performance by the other party and the amount of damages deducted can be readily liquidated 

under the agreement. 
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Subpart C. Remedies Related to Performance. 

“5 28-4908.11. Specific performance. 

“(a) Specific performance may be ordered: 

“( 1) If the agreement provides for that remedy, other than an obligation for the payment of 

money; 

“(2) If the contract was not for personal services and the agreed performance is unique; 

or 

“(3) In other proper circumstances. 

“(b) An order for specific performance may contain any conditions considered just and must 

provide adequate safeguards consistent with the contract to protect the confidentiality of information, 

information, and informational rights of both parties. 

“5 28-4908.12. Completing performance. 

“(a) On breach of contract by a licensee, the licenser may: 

“( 1) Identify to the contract any conforming copy not already identified if, at the time the 

licenser learned of the breach, the copy was in its possession; 

“(2) In the exercise ofreasonable commercial judgment for purposes ofavoiding loss and 

effective realization on effort or investment, complete the information and identify it to the contract, cease 

work on it, relicense or dispose of it, or proceed in any other commercially reasonable manner; and 

“(3) Pursue any remedy for breach that has not been waived. 

“(b) On breach by a licensee, both parties remain bound by all restrictions in contractual use terms, 

butthe contractual use terms do not apply to information or copies properly received or obtained from 
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another source. 

“8 28-4908.13. Continuing use. 

“On breach of contract by a licenser, the following rules apply: 

“(1) A licensee that has not canceled the contract may continue to use the information and 

informational rights under the contract. Ifthe licensee continues to use the information or informational 

rights, the licensee is bound by all terms ofthe contract, including contractual use terms, obligations notto 

compete, and obligations to pay contract fees. 

“(2) The licensee may pursue any remedy for breach which has not been waived. 

“(3) The licenser’s rights remain in effect but are subject to the licensee’s remedy for breach, 

including any right of recoupment or setoff. 

“5 28-4908.14. Discontinuing access. 

“On material breach of an access contract or ifthe agreement so provides, a party may discontinue 

all contractual rights of access ofthe party in breach and direct any person that is assisting the performance 

of the contract to discontinue its performance. 

“5 28-4908.15. Right to possession and to prevent use. 

“(a) On cancellation of a license, the licenser has the right: 

“( 1) To possession of all copies ofthe licensed information in the possession or control of 

the licensee and any other materials pertaining to that information which by contract are to be retumed or 

delivered by the licensee to the licenser; and 

“(2) To prevent the continued exercise of contractual andinfonnational rights inme licensed 

information under the license. 
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“(b) Except as otherwise provided in 5 28-4908.14, a licenser may exercise its rights under 

subsection (a) without judicial process only if this can be done: 

“( 1) Without a breach of the peace; 

“(2) Without a foreseeable risk of personal injury or significant physical damage to 

information or property other than the licensed information; and 

“(3) In accordance with 3 28-4908.16. 

“(c) In ajudicial proceeding, the court may enjoin a licensee in breach of contract from continued 

use of the information and informational rights and may order the licenser or a judicial officer to take the 

steps described in 5 28-4906.18. 

“(d) A party has a right to an expedited judicial hearing on a request for prejudgment relief to 

enforce or protect its rights under this section. 

“(e) The right to possession under this section is not available to the extent that the information, 

before breach ofthe license and in the ordinary course ofperformance under the license, was so altered 

or commingled that the information is no longer identifiable or separable. 

“(f) A licensee that provides information to a licenser subject to contnutual use terms has the rights 

and is subject to the limitations of a licenser under this section with respect to the information it provides. 

“5 28-4908.16. Limitations on electronic self-help. 

“(a) In this section: 

“( 1) “Electronic self-help” means the use of electronic means to exercise alicensor’s rights 

under Section 815(b). 

“(2) “Wrongful use of electronic self-help” means use of electronic self-help other than in 
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compliance with this section. 

“(b) On cancellation of a license, electronic self-help is not permitted, except as provided in this 

section. 

“(c) Ifthe parties agree to permit electronic self-help in a transaction, a licensee shall separately 

manifest assent to a term authorizing use of electronic self-help. In accordance with 5 28-490 1.12(c), a 

general assent to a license containing a term authorizing use of electronic self-help is not sufficient to 

manifest assent to the use of electronic self-help. The term must: 

“(1) Provide for notice of exercise as provided in subsection (d); 

“(2) State the name ofthe person designated by the licensee to which notice of exercise 

must be given and the manner in which notice must be given and place to which notice must be sent to that 

person; and 

“(3) Provide a simple procedure for the licensee to change the designated person or place. 

“(d) Before resorting to electronic self-help authorized by a term ofthe license, the licenser shall 

give notice in a record to the person designated by the licensee stating: 

“( 1) That the licenser intends to resort to electronic self-help as aremedy on or after 15 

days following receipt by the licensee of the notice; 
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“(2) The nature of the claimed breach that entitles the licenser to resort to self-help; and1 7 

“(3) The name, title, and address, including direct telephone number, facsimile number, or 18 

e-mail address, to which the licensee may communicate concerning the claimed breach. 19 

“(e) A licensee may recover direct and incidental damages caused by wrongful use of electronic 20 

self-help. The licensee may also recover consequential damages for wrongful use of electronic self-help, 2 1 

110 



whether or not those damages are excluded by the terms of the license, if: 

“(1) Within the period specified in subsection (d)(l), the licensee gives notice to the 

licenser’s designated person describing in good faith the general nature and magnitude of damages; 

“(2) The licenser has reason to know the damages ofthe type described in subsection(t) 

may result horn the wrongful use of electronic self-help; or 

“(3) The licenser does not provide the notice required in subsection (d). 

“(f) Even ifthe licenser complies with subsections (c) and (d), electronic self-help may not be used 

if the licenser has reason to know that its use will result in substantial injury or harm to the public health or 

safety or grave harm to the public interest substantially affecting third persons not involved in the dispute. 

“(g) A court of competent jurisdiction of the District of Columbia shall give prompt consideration 

to a petition for injunctive relief and may enjoin, temporarily or permanently, the licenser from exercising 

electronic self-help even if authorized by a license term or enjoin the licensee from misappropriation or 

misuse of computer information, as may be appropriate, upon consideration of the following: 

“( 1) Harm ofthe kinds stated in subsection (f), or the threat thereof, whether or not the 

licenser has reason to know of those circumstances; 

“(2) Irreparable harm or threat of irreparable harm to the licensee or licenser; 

“(3)Tnatthepartyseekingthereliefismorelikelythannottosucceedunderitsclaimwhen 

it is finally adjudicated; 

“(4) That all of the conditions to entitle aperson to the relief under the laws ofthe District 

of Columbia have been fulfilled; and 

“(5) That the party that may be adversely affected is adequately protected against loss, 
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including a loss because of misappropriation or misuse of computer information, that it may suffer because 

the relief is granted under this chapter. 

“(h) Before breach of contract, rights or obligations under this section may not be waived or varied 

by an agreement, but the parties may prohibit use of electronic self-help, and the parties, in the term 

referred to in subsection (c), may specify additional provisions more favorable to the licensee. 

“(i) This section does not apply if the licenser obtains physical possession of a copy without a 

breach of the peace and without use of electronic self-help, in which case the lawfully obtained copy may 

be erased or disabled by electronic means 

“SUBCHAPTER 9. MISCELLANEOUS PROVISIONS 

“§ 28-4909.1. Previous rights and transactions. 

“Contracts that are enforceable and rights of action that accrue before the effective date ofthis 
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chapter are governed by the law then in effect unless the parties agree to be governed by this chapter.” 12 

“5 28-4909.2. Electronic Signatures in Global and National Commerce Act. 

“The provisions of this chapter governing the legal effect, validity, or enforceability of electronic 

records or signatures, and of contracts formed or performed with the use of such records or signatures 

conform to the requirements of Section 102 ofthe Electronic Signatures in Global andNational Commerce 

Act, Pub. L. No. 106-229,114 Stat. 464 (ZOOO), 15 U.S.C. 5 7002, and supersede, modify, and limit 

the Electronic Signatures in Global and National Commerce Act.“. 

Sec. 3. Fiscal impact statement. 

The Council adopts the fiscal impact statement in the committee report as the fiscal impact 

statement required by section 602(c)(3) ofthe District of Columbia Home Rules Act, approved December 
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24,1973 (87 Stat. 813; DC. Code 5 l-233(~)(3)). 

Sec. 4. Effective date. 

This act shall take effect after following approval by the Mayor (or in the event of a veto by the 

Mayor, action by the Council to override of the veto), approval by the Financial Responsibility and 

Management Assistance Authority as provided in section 203(a) ofthe District of Columbia Financial 

Responsibility andManagement Assistance Act of 1995, approved April 17,1995 (109 Stat. 116; D.C. 

Code 5 47-392.3(a)), a 30-day period of Congressional review as provided in section 602(c)( 1) of the 

District of Columbia Home Rule Act, approved December 24, 1973 (87 Stat. 813; D.C. Code 5 I- 

233(c)(l)), and publication in the District of Columbia Register. 
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